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November 30, 2009:  Ranchers across three 
Montana river basins file DNRC petition to 
protect their water rights from exempt 
wells.  
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Exempt Well Subdivision in Gallatin Valley



Petition to Return to Original DNRC Rule

EXEMPT PERMIT



Return to 1987 
Definition: 

“The amount of 
water appropriated 
for the entire 
project or 
development is the 
combined 
appropriation.”



Response to Changing Regulatory Landscape

• New growth needs 
mitigation water

• Impediment to making 
mitigation water available 
in Montana Water Code

• Proposal:  amend MCA 
Section 85-2-310, subsection 
(9)(c)(v)(A)-(D).



Amend Section 310 to Allow Free-Market 
Solutions

• Currently, 310 requires 
identified users and a signed 
contract before marketing 
water for any use

• Amend Section 310 narrowly 
to allow sale of mitigation 
water within a defined area



2009 “Blueprint”
•Reports on successful mitigation water 
banking models from around the Pacific NW

2004 “Analysis”
• Provides an analysis of water banking 
legislation, policies, and programs in 12 
Western states. The analysis beginning with 
the legislative history of the development of 
the banking programs in each state. 

Montana implementation through either 
CGWA or amendment to Section 310





Exchanging Mitigation Credits

• Pre-approved 
region in which the 
mitigation-water 
provider can sell 
mitigation credits.

• Buyers within the 
service area can 
purchase 
mitigation credits 
to offset their use.

• Buyers can include 
all new water 
users

Potential mitigation zone shown on map is for illustrative purposes only. 



Buyers: Exempt Well Users

1. Drill 
Exempt 

Well

2. Purchase 
Mitigation Credits 
From  Mitigation 

Seller

3. Check 
Mitigation Box on 

Form 602



Protect Senior Water Rights
• Keep senior water rights intact

• Provide workable mechanisms 
for mitigation water

• Provide solutions for new 
growth
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Goal is to Prevent Litigation and Dry Rivers

• Learn from lessons in 
New Mexico, Arizona, 
Idaho, and Colorado

• This fall, a Colorado 
groundwater pumper was 
put in jail for not turning 
off his pumps
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