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lntroduction
The Environmental Quality Council (EOC) requested SJR 4 for consideration by the 2013
Legislature upon completion of a study conducted during the 201 1-2012 interim of state parks
and outdoor recreation and heritage resource programs. SJR 4 reflected the Council's opinion
that the work it had begun the previous interim to review management of state-owned
properties at Virginia City, Nevada City, and Reede/s Alley in Helena had been beneficial and
should continue.

Statements in SJR 4's preamble provided the backdrop for the study. They highlight the unique
character and value of the properties and artifacts managed by the Montana Heritage
Preservation and Development Commission (MHC), as well as the challenges with ilnich tne
MHC contends as it attempts to operate the facilities in a manner that both protects the
properties'fragile historic integrity and secures profits for operations, management, and

The study focused on how that balance might be achieved and ways the legislature may be
able to assist the MHC by removing any statutory impediments to effective managemeni and by
establishing an understanding among legislators of the value of the sites to the state and the
communities in which the properties are located.

Recommendations
A bill draft, LCMHCl (Appendix A), incorporates the EQC's recommendations resulting from the
SJR 4 study. Key features of the draft include:

' removal of language requiring the MHC to continue to acquire property and
purchase fee title interests in real and personal property, leaving the focus on
managing properties the state has already acquired;

' removal of references to MHC-managed properties being economically
independent and self-supporting, providing instead that the goal be economic
stability;

' revision of the authority for appointing MHC members, so that if the Speaker of
the House and the President of the SLnate do not appoint the members for
which tfrelare responsible, the authority reverts to the Governor;

' removal of language that requires certain MHC profits to be deposited in the
Cultural and Aesthetic Trust account;

' removal of language that requires proceeds from the sale of personal property
from the Bovey assets be placed in a trust fund; and

' removal of language expressing the intent of the 58th Legislature that no general
fund money be provided for the operations and maintenance of the propeiies
beyond what the 55th Legislature appropriated.



SJR 4
sJR 4 requested the following of the entity conducting the study:

1. provide continued oversight of the Montana Heritage preservation and
Development Commission and its management and operation of state-owned
sites at Virginia City, Nevada City, and Reeder's Alley;

review the implementation and impacts of the Commission's restructuring and
newly adopted business plan;

review !n greater detail the myriad properties and artifacts the state purchased at
Virginia City and Nevada City to determine whether the statutory mission for the
sites should be redefined or whether recommendations should be made
regarding deaccession of any properties or artifacts;

identify overall preservation needs at Virginia City, Nevada city, and Reeder's
Alley and make recommendations regarding the scale and scope of those efforts
based on available resources;

review marketing etforts and identify other ways to maie Mrginia city, Nevada
city, and Reeder's Alley better known to residents and nonresidents alike;

review the Commission's funding and revenue and make recommendations for
improving overall finances, especially funding for preservation and maintenance
work;

identify opportunities to integrate and better coordinate the administration of
state-owned sites at Virginia city, Nevada city, and Reeder's Alley with other
recreational and heritage resources, including state parks; and

evaluate the makeup of the commission and whether its membership, powers,
and duties should be restructured or redefined, including whether some duties
should be transferred to the Department of Commerce, to which the Commission
is attached.

2.

3.

4.

5.

6.

7.

8.

Timeline of State Acquisition and Management of Properties
The state of Montana's involvement in the ownership and management of Virginia City and
Nevada City began in 1997, when the Legislature authorized the purchase of properties and
artifacts at those sites that had been in private ownership. State ownership of Reeder's Alley in
Helena came about through two separate donations, which the Board of Land Commissioners
approved in 2001 and 2006.

1997. Montana Legislature authorizes purchase of the Bovey properties in Virginia City
and Nevada City for $6.5 million.

MHC created, administratively attached to Montana Historical society.
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1 999:

2001.

2003:

2006:

Owners of Reeder's Alley property in Helena approach MHC to consider
accepting donated property.

MHC proposes to State Board of Land Commissioners that state accept
Reeder's Alley; Land Board approves.

Legislature makes changes to MHC membership requirements and staffing (Ch.
308, L. 2001).

Legislature moves administration of MHC from Historical Society to Department
of Commerce to take advantage of the department's tourism, promotion, and
economic development resources (Ch. 485, L. 2003).

MHC accepts donation of the Pioneer Cabin and Caretaker's House in Reeder's
Alley, on the condition that the property "be used exclusively for the public
purpose of the historic preservation ... [of the properties], and the public display
of the Pioneer Cabin and the artifacts contained therein."

Study Approach
After considering the impetus for the study, reviewing the study plan and background
information, and participating in a tour of Reeder's Alley, the EQC designated four of its
members to work with the MHC staff, MHC commissioners, and other interested individuals and
entities to conduct the bulk of the study and develop recommendations.

Senators Jim Keane and Rick Ripley and Representatives Jeff Welborn and Virginia Court
comprised the work group, which convened in November 2013 and in May 2014. MHC staff and
several of the commissioners played an active role throughout the study, participating in both
work group meetings and in each EQC meeting that included an SJR 4 agenda item. Work
group members and staff also attended MHC meetings in Helena and in Virginia City.

Work Group Activities and Discussions
The work group organized its review into three main areas:. statutes governing the MHC, located in Title 22, chapter 3, part 10;. statutory and earned revenue funding sources for administration, operation, and

maintenance of the properties and artifacts; and. real and personal property acquisition and sale.

After the first work group meeting in November 2013, staff developed a chart (Appendix B)
based on EQC and work group discussions and on staff research and information provided by
MHC staff, MHC commissioners, and interested stakeholders. The chart formed the basis of the
work group's and the EQC's subsequent discussions.

Statutory Provisions
The bill draft, LCMHC1, reflects the work group's and the EQC's recommendation for changes
to the MHC's governing statutes, many of which had not been reviewed or amended since the
MHC was created in 1997. The work group sought to streamline some of the processes and



remove any provisions that may be impeding the ability of the MHC to operate as efficiently as
possible.

The work group also recognized that requiring MHC-operated properties to be self-supporting
was not realistic and chose to remove those provisions from the MHC's governing statutes. ln
addition, work group members believed that the statutes should no longer emphasize property
acquisition as a primary mission of the MHC. Members agreed that the focus must be on
maintaining and preserving the property already acquired and on operating the properties and
marketing them in a manner that increases visitation and revenue collections.

At its May 2014 meeting, the work group weighed whether or not to recommend to the EQC
that the bill draft strike the provision in section 22-3-1003(3)(c), MCA, that states "lt is the intent
of the 58th legislature that no general fund money be provided for the operations and
maintenance of Virginia City and Nevada City beyond what has been appropriated by the 55th
legislature." After learning from Legislative Services Division legal staff that the provision is not
legally binding and does not constitute a statutory prohibition on the use of general fund money
for this purpose, the work group opted to forward the question to the EQC, which agreed to
recommend striking the functionally meaningless provision.

Funding Sources
The work group examined in detail the MHC's statutory funding sources and earned revenue,
as well as its expenditures. Members considered a number of options to change the amount or
nature of statutory funding, but in the end decided not to recommend any changes to the EQC.
Members will be following the Department of Commerce's (DOC) Long Range Building
Program (LRBP) request for MHC-managed properties as it progresses through the 2015
Legislature. DOC and MHC staff told work group members that funding for preservation and
maintenance of the properties is included in the LRBP recommendation that the Governor
intends to submit to the 2015 Legislature as provided in Title 17, chapter 7, part 2, MCA.

Sate and Acquisition of Properties
ln recent years, the MHC has come to realize that the administrative rules governing sale and
acquisition of real and personal property (Title 8, chapter 12, ARM) are unnecessarily
complicated. Section 22-3-1003, MCA, requires adoption of rules and provides some guidance,
but precisely how the MHC conducts sale and acquisition activities is largely determined by
administrative rule and by MHC-adopted policies. The DOC has proposed changes to the
administrative rules, which DOC staff presented to the work group at its May 2014 meeting.
Work group members expressed support for the proposed changes.

Reeder's Alley
During its 2011-2012 study of state parks and outdoor recreation and heritage resource
programs, the EQC visited Virginia City and Nevada City. Because the SJR 4 study sought a
review of the administration of all MHC-managed properties, including Reeder's Alley in Helena,
a site visit to this unique collection of structures on Helena's west side was warranted.

The EQC dedicated a portion of its September 2013 meeting to touring Reeder's Alley and the
Pioneer Cabin, donated to the state on separate occasions in 2001 and 2006. Montana
Historical Society staff led the members through the site, providing historical context from the
first structures erected in the area through the donation of the properties to the state. MHC staff



and commissioners were also on hand to highlight some of the successful ventures located on
the property as well as the structural maintenance problems in need of attention, including an
unstable and unusable staircase and degradation of a corner of one of the brick buildings. MHC
staff and Council members also discussed damage caused by runoff from the housing
development situated above Reeder's Alley and measures under consideration to mitigate the
damage.

The EQC and work group members considered the historical significance of Reeder's Alley to
the state and to the city of Helena. Some wondered whether managing, preserving, and
maintaining these properties was stretching the already-limited resources of the MHC, without
enough tourist visitation and revenue to offset some of the investment. Members asked for an
account of the state's acquisition of the properties and what conditions may have been
associated with the state's acceptance of Reeder's Alley.

At its November meeting, LSD legal staff presented a detailed analysis of the state's acquisition
of Reeder's Alley, along with a review of the laws governing acquisition and disposal of land
(Appendix C).

Reeder's Alley remained a topic of considerable discussion throughout the study, but neither
the work group nor the EQC issued recommendations specific to these properties.

Conclusion
Throughout the course of the study, work group members and EQC members acknowledged
that as the owner and steward of these valuable historic resources, the state bears significant
responsibility to adequately fund and effectively manage their preservation and maintenance.
The properties' value is multifaceted, with artifacts and buildings worth millions of dollars and
considering the positive impacts of tourism on southwest Montana's small communities. Less
tangible but equally as significant is the intrinsic value of these spots on the map that served as
the stages on which so much of Montana's colorful youth was played. Projects like the SJR 4
study forge the partnerships among branches of state government that will help ensure that
vital pieces of Montana's past are safeguarded well into the future.
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Unofficial Draft Copy
As of: June 20, 201-4 (11:33am)

LCMHCl

**IIQC*Ap?RO;JY,D L,rRAi;'::l r5/1411,4) SLllSiliC? llC Ji"ll,Y COiJI.JCIL IIHVl;ihi**

Introduced By *************

By Request of the *********

A BitI for an Act entitled: "An Act revising Iaws governing the

Montana heritage preservation and development commission;

removing references to the commission acquiring and purchasing

property; removing the requirement that properties become self-

supporting; revising how commission members may be appointed;

removing the requirement that certain funds be deposited in the

cultural and aesthetic trust; removing language expressing the

intent of the 58th legislature that no general fund money be used

to fund operations; removing the requirement that certain safe

proceeds be placed in a trust fund; and amending sections 22-3-

1001, 22-3-7002, 22-3-L003, and 22-3-1004, MCA."

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 22-3-1001, MCA, is amended to read:

"22-3-LOOL. Purpose. The purpose of this part is to acqrire

antd manage, on behalf of the state, properties that possess

outstanding historj-cal value, display exceptional qualities worth

preserving, and are genuinely representative of the state's

culture and history

eeon,onr . The Montana heritage preservation

and development commission shall achj-eve this purpose by

LC MHC1



Unofficial Draft Copy
As of: June 20, 2074 (11:33am)

LCMHCl

bry managing ttros'e the properties for which it j-s responsible in a

manner that protects the properties and encourages economic

ifrdqendence .s.!eb-!I-!-!y,. "

{ Internal References to 22-3-1001:
22-3-100s \

Section 2. Section 22-3-7002, MCA, is amended to read:

"22-3-LO02. Montana heritage preservation and development

couunission. (1) There is a Montana heritage preservation and

development commission. The commission is attached to the

department of commerce for administrative purposes only, pursuant

Lo 2-75-127. The commission and the department shal-l negotiate a

specific indirect administrative rate annually, with biennial

review by a designated, appropriate legislative interim

committee.

(2) (a) The commission consists of 14 members. The members

shall broadly represent the state. Nine members must be appoint.ed

by the governor, one member must be appointed by the president of

the senate, and one member must be appointed by the speaker of

the house.

(b) If the president of the senate and the speaker of the

house do not appoint the members for which they are responsibfe

wi-thin 5 months of a vacancv havino occurred in those positions,

the members must be appointed bv the Governor.

(c) The director of the Montana historicaf society, the

director of the department of fish, wildlife, and parks, and the

director of the department of commerce shall serve as members. Of

LC MHC1



Unofficial Draft Copy
As of: June 20, 20L4 (11:33am)

LCMHCl

the members appointed by the governor under subsection (2) (a):

@(i)- one member must have extensive experience i-n

managing facilities that cater to the needs of tourists,.

{b+(ii)_ one member must have experience in community

planning,'

fe|.1jff) one member must have experience in historic
preservation;

t+l_lfvl_ two members must have broad experience in business,'

+e.f (v)_ one member must be a member of the tourism advisory

council established in 2-L5-I876;

ffllvjJ_ one member must be a Montana historj-an,. and

ffil_vii)_ two members must be from the public at Iarge.

(3) (a) Except for the initial appointments, members

appointed by the governor under subsection (2) (a) shaIl serve

3-year terms. Members appoj-nted bv the

president of the senate and the speaker of the house or bv the

qovernor under subsection (2) (b) shall serve 2-year terms. If a

vacancy occurs, the appointing authority shalf make an

appointment for the unexpired portion of the term.

(4) (a) The commission may employ:

(i) an executive director who has general responslbility

for the selection and management of commission staff, developing

recommendations for the purchase of property, and overseeing the

management of acquired property;

(ii1 a curator who is responsible for the disptay and

preservation of the acquired property; and

(iii) other staff that the commission and the executive

LC MHC1



Unofficial Draft Copy
As of : .Tune 2 0, 2074 ( 11 : 3 3am)

LCMHCl

director determine are necessary to manage and operate commission

properties.

(b) The commission shalr prescribe the duties and annua]

salary of the executive director, the curator, and other

commission staff. "

{Internat References to 22-j-7002: None.}

Section 3. Section 22-3-1003, MCA, is amended to read:

"22-3-1003. Powers of couuruission -- contracts -- ruLes.
(1) (a) The Montana heritage preservation and development

commission may contract with private organizations to assist in
carrying out the purpose of 22-3-7001. The term of a contract may

not exceed 20 years.

(b) The provisions of Title 18 may not be construed as

prohibiting contracts under this section from being 1et by direct
negotiation. The contracts may be entered into directry with a

vendor and are not subject to state procurement laws.

(c) Architectural_ and engineering review and approval- do

not apply to the historic renovation projects or projects at

historic sites unless stated i-n specific state appropriations for
construction permitted under the commission's jurisdiction.

(d) The contracts must provide for the payment of
prevailing wages.

(e) A contract for supplies or services, or both, may be

negotiated in accordance with commission rules.
(f) Management activities must be undertaken to encourage

the proffie operation of properties j-n a manner that results

LC MHC1



Unofficial Draft Copy
As of: June 20, 2014 (11:33am)

LCMHCl

in economic stabilitv.
(q) contracts may incl-ude the rease of property managed by

the commission. Provisions for the renewal of a contract must be

contained in the contract.
(2) (a) Except as provided in subsection (2) (b), the

commission may not contract for the construction of a building,
as defined in 1,8-2-701, in excess of $300,000 without the consent

of the legislature. Building construction must be in conformity
with applicable guidetines devel-oped by the national park servj-ce

of the u.s. department of the interior, the Montana historical
society, and the Montana depart.ment of fish, wirdlife, and parks.

Funding for these projects must pass through directry to the

commission.

(b) The commission may contract for the preservation,
stabilization, or mai-ntenance of existj-ng structures or buildi-ngs

for an amount that exceeds $300,000 without legislative consent
j-f the commission determines that waiting for legislative consent

would cause unnecessary damage to the structures or buildings or

would result j-n a significant increase in cost to conduct those

activities in the future.
(3) (a) Subject to subsection (3) (b), the commission, as

part of a contract, sha1l require that a portion of any profit be

reinvested in the property and that a portion be used to pay the

administrative costs of the property and the commission.

(b) ic

LC MHC1



Unofficial Draft Copy
As of : .Iune 2 0, 2074 ( 11 : 33am)

LCMHCl

ffi

The commission shall deposit the portion
of profits not used for administrative costs and restoration of
the properties in the general fund.

alelp'reeri

(4) The commission may solicit funds from other sources,

including the federal_ government, for the pruretrasq manaqementT

and operation of properties.

(5) (a) The commission may use volunteers to further the

purposes of this part.

(b) The commission and volunteers stand in the rel-ationship
of employer and employee for purposes of and as those terms are

defined in Title 39, chapter 17. The commission shal-l- provide

each volunteer with workers' compensation coverage, as provided

in Titre 39, chapter J!, during the course of the volunteer's
assistance.

(6) Volunteers are not salaried employees and are not

entitred to wages and benefits. The commission may, in its
discretion, reimburse volunteers for their otherwise

uncompensated out-of-pocket expenses, including but not Iimited
to their expenditures for transportation, food, and lodging.

(1) The commission shaIl establish a subcommittee composed

LC MHC1



Unofficial Draft Copy
As of : ,June 20, 2014 (11:33am)

LCMHCl

of an equal number of members of the Montana historical- society
board of trustees and commission members to review and recommend

the sale of personal property from the former Bovey assets
acquired by the 55th legistature. A recommendation to sell- may be

presented to the commission onry if the recoflrmendation is
supported by a majority of the members of the subcommittee.

(B) The commission shalr adopt rules establishing a policy
for making acqulsitions and sares of rear and personar property.
with respect to each acquisition or sale, the policy must glve
consideration to:

(a) whether the property represents the state's culture and

hlstory;

(b) whether the property can become @
economically stable,.

(c) whether the property can contribute to the economic and

social enrichment of the state;
(d) whether the property fends itsel-f to programs to

interpret Montana history;

(e) whether the acquisition or sal-e wifl create significant
social and economic impacts to affected local governments and the

state,'

(f) whether the sale is supported by the director of the

Montana historical society;
(q) whether the commission should include any preservation

covenants in a proposed sale agreement for real property;
(h) whether the commission should incorporate any design

review ordinances established by virginia city into a proposed

LC MHC1



Unofficial Draft Copy
As of: June 20, 2014 (11:33am)

LCMHCl

sale agreement for real property; and

(i) other matters that the commission considers necessary
or appropriate.

(9) Except as provided in subsection (11), the proceeds of
any sale under subsection (B) must be praced in the account

established in 22-3-1004.

(10) Pubric notj-ce and the opportunity for a hearj-ng must be

qiven in the geographical area of a proposed acquisition or sale
of real property before a final decision to acquire or sel_r the
property is made. The commission shalr approve proposals for
acquisition or sale of real property and recommend the approved

proposal to the board of land commissioners.

(11) The commission, working with the board of investments,

may establish trust funds to benefit historic properti-es.

Interest from any trust fund established under this subsection

must be used to preserve and manage assets owned by the

commlssion.

@
(12) Prior to the convening of each regular session, the

commission shal1 report to the governor and the legj-slature, as

provided in 5-LL-270, concerning financial activities during the
prior biennium, including the acquisition or sare of any assets. "
{Internal References to 22-3-1003:
1B-2-102 j

LC MHC1



Unofficial Draft Copy
As of: June 20, 2074 (11:33am)

LCMHCl

section 4. section 22-3-1004, MCA, is amended to read:

"22-3-Loo4. Montana heritage preservation and, deveropment

account. (1) (a) There is a Montana heritage preservation and

development account in the state special revenue fund and in the
federal special revenue fund.

(b) The Montana heritage preservation and development

commission shall- deposit any federal money that the commission

obtains into the appropriate account provided for in this
section.

(2) Money deposited in the accounts must be used for:

eftr.

-tt* 

(a) restoration, maintenance, and operation of historic
properties in Virginia City and Nevada City; and

{cilbl- pttref?asir.rqr; restoringT and mai-ntaining historically
significant propertj-es in Montana that are in need of
preservat j-on.

(3) The accounts are statutorily appropriated, as provided

in 11-1-502, to the commissi-on to be used as provided in this
section.

(4) Unless otherwj_se prohibited by Iaw or agreement, alI
interest earned on money in the accounts must be deposited in the

state special revenue fund to the credit of the commission."

{ Internaf References to 22-3-7004:
1s-6s-121 17-7-502 22-3-1003 |

-END-

{Uame : Leanne M. Kurtz
Title : Research Analyst

LC MHC1



Unofficial Draft Copy
As of : .fune 2 0, 2074 ( 11 : 33am)

LCMHCl

Agency: Legislative Services Division
Phone : 444*3064
E-Malf: fekurtzGmt.gov)
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Montana Legislative Services Division

PO BOX 201706
Helena, MT 5962G.1706

(406) 144-3964
FAx (406) 444-3036

TO:
FROM:
DATE:
RE:

Legal Services Oflice

Members of the SJR 4 (2013) Workgroup
Helen Thigpen, Staff Attorney, Environmental Quality Council
November I,2013
Analysis of Reeder's Alley Properties in Helena and Review of Acquisition
and Disposal Laws Relating to Heritage Commission Properties

Introduction

During the September 2013 Environmental Quality Council (EQC) meeting, committee
members inquired about the history of the state's ownership of Reeder's Alley and the adjoining
Pioneer Cabin and Caretaker's House. The purpose of this memorandum is to provide the EQC
and members of the SJR 4 workgroup with information on the state's acquisition of these
properties and to provide a summary of the legal documents upon which their conveyance was
based. Because staff has also received inquires regarding the process the Montana Heritage
Commission (Commission) follows to acquire and dispose of properties, a summary of the
statutes and administrative rules that govern these processes is also provided below.

Background -- Reeder's Alley and the Pioneer Cabin and Caretaker's House

The Commission obtained Reeder's Alley from Da:rell and Kathleen Gustin (Gustins) in 2001.
The property was formally held by The Alley, LLC, a limited liability company that was
formed by the Gustins for the purpose of managing Reeder's Alley. The Alley, LLC, was
dissolved after Reeder's Alley was gifted to the Commission.r The Montana Board of Land
Commissioners (Land Board) approved the acquisition of Reeder's Alley on November 19,
2001.2

The deed for the Reeder's Alley property states that the grant from The Alley, LLC, was made
to the Heritage Commission "for permanent endowment purposes" and that through execution
of the deed, the grantor made a charitable contribution to a qualified endowment as defined in
15-30-165, MCA (renumbered 15-30-2327 in2009). The contribution allowed the grantors to
qualify for the endowment tax credit authorized by 15-31-161, MCA.

The deed for Reeder's Alley also contains language stating that the property is subject to certain
limitations including existing rights-of-way; various building, use, zoning, sanitary, and
environmental restrictions; two easements, a contract of encroachment, city resolutions and

I The Montana Secretary of State lists the status of The Alley, LLC, as "inactive" and states the
reason for the status as "voluntary dissolution" occurring in 2003. See https:l/app.mt.gov/bes/ for more
information.

2 Minutes of the Montana Board of Land Commissioners (November 19, 2001).





ordinances and an unrecorded lease agreement. There do not appear to be additional
restrictions in the deed for Reeder's Alley; however, a more in-depth assessment of the
property, including an analysis of any associated documents of record, would need to be
completed for a comprehensive analysis. In addition, there may be potential questions
regarding whether the language in the deed that references "permanent endowment purposes"
acts as a condition that may limit potential future uses of the property. This question would
need to be analyzed further in order to assess any potential legal restrictions imposed by the
permanent endowment language.

The conveyance of Reeder's Alley to the Commission in 2001 did not include the Pioneer
Cabin or Caretaker's House. These structures were owned by an organization known as the
Last Chance Gulch Restoration Association (LCGRA). In 2004, the LCGRA approached the
Commission to explore donating the Pioneer Cabin and the Caretaker's House to the
Commission.3 Following a request for authorization by the Commission to acquire the
property, the Land Board approved the acquisition on June 19, 2006.4

Similar to the deed for Reeder's Alley, the deed for the Pioneer Cabin and the Caretaker's
House sets forth certain limitations and obligations. For example, the deed includes language
stating that the conveyance is subject to "any and all prior reservations, exceptions, restrictions,
limitations, conditions, or provisions, of record, as may be contained in prior Patents, Deeds, or
Grants, or which may be imposed by law". This type of language is common in any deed
transferring property.

However, unlike the deed for Reeder's Alley, the deed for the Pioneer Cabin and the
Caretaker's House specifically states that the grant to the Commission is subject to the express
condition that the properties must "be used exclusively for the public purpose of the historic
preservation of the Pioneer Cabin and Caretaker's House, and public display of the Pioneer
Cabin and the artifacts contained therein". Significantly, the clause also states that "should the
above-described property cease to be used for the above-described purpose, that the same shall
revert to the Grantor". This language created what is known as a reversionary interest in the
LCGRA because it reserved to the LCGRA, as the grantor of the property, a future ownership
interest in the event the property is not used for the purposes described in the deed. There are
different types of reversionary interests that may be created, and further investigation would be

3 Minutes of the Montana Board of Land Commissioners (June lg,2006).

4 Id.
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needed to determine the type of reversionary interest that was created in the deed for the
Pioneer Cabin and the Caretaker's House.s

Copies of the deeds for Reeder's Alley and for the Pioneer Cabin and Caretaker's House are
attached to this memorandum and were provided to members of the EQC and previously posted
to the EQC's interim committee website under the "meeting and materials" link for September
11and 12,2013.

Summary of Property Acquisition and Disposal Laws

As describedin22-3-1001, MCA, the purpose of the Commission is to "acquire and manage,
on behalf of the state, properties that possess outstanding historical value, display exceptional
qualities worth preserving, are genuinely representative of the state's culture and history, and
demonstrate the ability to become economically self-supporting". To achieve this purpose, the
Commission is charged with purchasing both real and personal property that possess these
characteristics and must do so in a way that protects the properties while encouraging economic
independence.

Section 22-3-1003(8), MCA, authorizes the Commission to acquire and sell both real and
personal property. This section requires the Commission to adopt rules that establish a policy
for acquiring and selling property. Pursuant to the policy, the Commission must consider
several factors, including but not limited to the following:

whether the property represents the state's culture and history;
whether the property can become self-supporting;
whether the acquisition or sale will create significant social and economic
impacts to affected local govemments and the state; and
whether the sale is supported by the Director of the Montana Historical Society.

5 There is often confusion as to whether a reversionary interest is classified as a "possibility of
reverter" or a "fee simple subject to condition subsequent". The distinction is relevant because it may
affect whether the reversion to the grantor is automatic or subject to the grantor taking some action to
reenter the property, although in either case, some action on part of the grantor would likely need to
occur. Disputes may occur over whether a deed created an automatic or contingent reversion and
whether the event allegedly causing the reversion actually occurred. If there is any doubt with regard to a
deed, rules of construction applicable to written instruments would be applied to determine the terms of
the deed.

a

a
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1. Property Acquisition

The procedures the Commission must follow to acquire both real and personal property are set
forth in 8.112.102, ARM. In general, to acquire property the Commission must:

' consider the factors listed in 8.112.102,8.112.106, 8.112.109, and 8.1 l2.ll0,
ARM, which are similar to, but more in depth, than the factors listed above that
are referenced in 22-3-1003, MCA;

' provide public notice in the geographical areaof the proposed acquisition that
includes a brief statement and description of the property that is being considered
for acquisition;

' hold a hearing in the general geographic area where the property being
considered is located and allow comments on the proposed acquisition; and

' assess the property for acquisition upon consideration of the criteria listed in the
rules and on the comments provided by affected local govemment officials,
professional historians, and the public.

For personal property, the Commission makes the final decision and is not required to
recommend the acquisition to the Land Board. For real property, the Commission makes an
acquisition recommendation to the Land Board, and the Land Board decides whether or not to
approve the acquisition. Under the rules adopted by the Commission, the preference is for all
acquisitions to be conveyed to the Commission unconditionally.6

2. Property Disposal

The procedures for disposing of real and personal property are set forth in 8.112.206 and
8.112.209, ARM, respectively. The process for selling real property is as follows:7

. The Commission establishes a real property sales committee that makes a
recommendation to the executive committee using the criteria established by rule
in 8.112.202, ARM.

. The executive committee decides whether to:

- proceed to the next level of review;

6 8.112.105, ARM.

7 The process for selling personal property is somewhat similar to the process for selling real
property and is therefore not explained further in this memorandum. However, additional information
fiom staff may be requested regarding the sale of personal property.
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- request additional information regarding the sale criteria;
- forward a recommendation directly to the full Commission for

consideration; or
- deny the recommendation.

' If the executive committee elects to further consider a property for sale, the real
property sales committee prepares a written report that addresses several factors,
including but not limited to:

- the quality of the significance of the property in Montana
history;

- whether the property can become self-supporting;
- the economic and social benefits the property provides to the

public compared to the potential economic and social benefits
to the public possible with private ownership;

- whether the properfy is an educational resource for the study
and interpretation of Montana's history;

- the manner in which local and state agencies with operations
or facilities in the area of the proposed sale would be notified
of the potential sale and how these entities would be affected
by the potential sale;

- the need for any preservation covenants in a proposed sale
agreement;

- a copy of a letter of support by the Director of the Historical
Society or a description of why support was not provided; and

- a letter from the State Historic Preservation Officer indicating
whether he or she supports the proposed sale.

' Following the report from the real property sales committee, the executive
committee decides whether to:

- publicly notice the sale and hold a hearing as specified in the
rules:

- request additional information; or
- deny the recommendation.

' Following public notice and a hearing, the Commission decides whether to
proceed with the proposed sale and recommend the proposal, along with any
covenants or conditions, to the Land Board.

-5-



Following the recommendation by the Commission, the Land Board considers whether to sell
the property and include any covenants or conditions on the property. The process governing
sales of state-owned property by the Land Board is set forth in Title 77 , chapter 2, part 3, of the
MCA. Pursuant to 77-2-301, MCA, the Land Board decides "when sales of state land are to be
held and what state lands are to be offered for sale". In addition, pursuant to 77-2-308, MCA,
the Land Board has the authority to "disapprove any sale which in its opinion would be
disadvantageous to the state". Any governmental or private entity or any person who is 18
years of age or older may purchase state land. State land, however, may not be sold to the
federal government except in limited circumstances.s Upon approval by the Land Board, state
land is sold through a public auction held at the county courthouse of the county in which the
land is located, with limited exceptions on the location of the auction.e Notice of the sale must
be provided as set forth in 77-2-322, MCA, and the land must be sold to the "highest qualified
bidder" and cannot be sold "for less than the value determined by the board after appraisal".l0

In addition to the process for selling state property described above, 77-2-351, MCA, which
was enacted by House Bill 902 in 1991, provides that state land may be sold or exchanged to
another public entity, including a city or county government, for consideration other than the
appraised value. Section 77-2-351, MCA, states that "Notwithstanding any other section in this
chapter, any lands may be sold to or exchanged for other land or for other consideration with
another public entity on terms and in a manner that the board, after consultation with the
appropriate legislative committee, may determine to be in the state's best interest, subject to
The Enabling Act and constitutional restrictions".

If the land in question is not held by the state as trust land for the support of the common
schools, for a state institution, or for another specific pufpose, 77-2-351, MCA, authorizes the
Land Board to "accept as partial or total consideration for the transfer of the land a binding
commitment by the transferee to use the property to provide a community service or a benefit
that fulfills a public purpose". For purposes of this section, a public entity is defined as any
entity that is a county, city, municipal corporation, school district, regional water authority, or
special improvement or taxing district. There do not appear to be any court cases that interpret

8 ll-Z-lOep), MCA (prohibiting land from being sold to the federal government except for the
purpose ofbuilding federal facilities and structures).

e 77-2-327, MCA (providing that all "sales of state lands shall be only at public auction held at
the county courthouse of the county in which the lands are located". State lands are those lands defined
in 77-1-101(8), MCA, and do not include certain lands such as lands granted through the issuance of a
patent).

'o 77-2-323,MCA. C10429 3309hhea
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this section, but the legislative history suggests that it has been used several times since it was
enacted.

The foregoing provides a sunmary of the acquisition and disposal laws pertaining to existing
or potential Commission properties. Please let me know if committee members would like
additional information on any item raised in this memorandum.
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