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COMMENTS OF MTSUN, LLC 
 

Comments on Draft Legislation LCSQF1 25-Year Contracts and Prohibition of Symmetry 

MTSUN, LLC (“MTSUN”) supports LCSQF1 and believes it addresses several of the 

recurring issues renewable energy developers face in Montana.  As a developer of renewable 

energy projects in Montana, MTSUN commends the ETIC’s effort to define “long term contract” 

and believes the 25-year term proposed in the legislation is a legally consistent definition under 

the Public Utility Regulatory Policies Act of 1978, 16 U.S.C. §§ 824-a3 et seq. (“PURPA”). 

Additionally, MTSUN believes the language added to eliminate the Montana Public Service 

Commission’s (“Commission”) symmetry finding is appropriate in conjunction with the 

requirement for utilities to provide 25-year contracts because it greatly decreases the concern of 

utilities discriminating against qualifying facilities (“QFs”) in violation of the Federal Energy 

Regulatory Commission’s (“FERC”) regulations which expressly prohibit discrimination against 

QFs in favor of utility-owned resources, as well as the dictates of PURPA itself. 

I. Proposed New § 69-3-601(3) 

MTSUN supports the proposal to add “(3) ‘Long-term contract’ means a contract lasting 

25 years or more.”  During recent Montana Public Service Commission (“Commission”) 

proceedings, the meaning of “long-term contract” in the current version of Mont. Code Ann. § 

69-3-604(2) has been a hotly debated subject.1  Parties to these proceedings, and the Commission 

itself, have spent a lot of time working with experts and reviewing testimony trying to 

extrapolate meaning from the requirement that long-term contracts “must be encouraged to 

                                                 
1 See, e.g., IN THE MATTER of the Petition of MTSUN, LLC to Set Terms and Conditions for Qualifying Small 
Power Production Facility Pursuant to 69-3-603, Dkt. No. D2016.12.103; IN THE MATTER of the Petition of New 
Colony Wind, LLC to set Terms and Conditions for Qualifying Small Power Production Facility Pursuant to M.C.A 
§69-3-603, Dkt. No. D2017.6.45; IN THE MATTER OF NorthWestern Energy's Application for Approval of 
Avoided Cost Tariff Schedule QF-1, Dkt. No. D2016.5.39. 
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enhance the economic feasibility of qualifying small power production facilities.”  A lot of time, 

money, and effort has been spent in arguing what is “economically feasible” for an individual 

project.   

The Commission has taken the position that 15-years is enough to make a project 

“economically viable,” and has begun applying this contract term on a speculative basis across 

the board regardless of qualified evidence or expert testimony presented at contested case 

hearings, in apparent violation of the due process rights of individual QF litigants appearing 

before the Commission.  The Commission has been completely ignoring whether a 15-year term 

is in the best long-term cost and risk interests of customers.  The Commission has relied on 

testimony regarding contract lengths available in other states rather than on what is economically 

viable for particular projects sited in Montana.2  The proposed legislation would eliminate 

uncertainty by creating a clear, Montana-specific definition of long-term to guide the 

Commission’s decision making.  It would also save considerable time, money, and effort 

expended by parties bringing contested QF proceedings before the Commission. 

II. Proposed New § 69-3-604(2)(a) and (b) 

MTSUN supports the proposal to change the language in Mont. Code Ann. § 69-3-

604(2)(a) from directing the Commission to encourage long-term contracts to requiring the 

Commission to set long-term, 25-year contracts for QF projects.  MTSUN also supports the 

addition of language allowing a shorter contract at the request of the QF.  These statutory 

changes are necessary to promote certainty around QF development.  Under the Commission’s 

                                                 
2 See, e.g., IN THE MATTER OF the Petition of MTSUN, LLC To Set Terms and Conditions for Qualifying Small 
Power Production Facility Pursuant to M.C.A. § 69-3-603, Final Order No. 7535a, Dkt. No. D2016.12.103 at pgs. 
24-33 (“Based on the testimony from the MCC in this docket and the Commission's review of permissible contract 
lengths in other states, the Commission finds the 10-year contract length for QF PPAs is just and reasonable and in 
the public interest, is nondiscriminatory to QFs as it is also ordered to symmetrically apply this treatment to utility 
assets, and the Commission finds that a 10-year contract length is sufficient to encourage QF development under 
PURPA and Montana law.”). 
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interpretation of the current, more ambiguous statute, a QF takes a large risk when filing a 

petition in front of the Commission.  They are spending time and money in the hope that, at the 

end of the proceeding, they get contract terms that will enable their projects to go forward.  If a 

QF is guaranteed a certain contract length, it will greatly facilitate a QF’s ability to obtain long-

term financing and to perform the necessary financial calculations to determine if a project will 

be feasible before it petitions the Commission for setting remaining contract terms.  

Additionally, the cost of participating in a Commission proceeding will decrease because there 

will be one fewer issue that requires testimony, briefing, and presentation during a contested QF 

case before the Commission.   

It is wise of the ETIC to allow shorter contract lengths at the request of the qualifying 

facility.  This provision allows for project flexibility by allowing QF developers to make 

adjustments based on the expected useful life of the project, but at the same time keeps a utility 

from using its monopsony power to force QFs to accept shorter contracts or to refuse to negotiate 

based on disputes over contract length.  In Montana, NorthWestern has consistently advocated 

for shorter-contract lengths for QFs, while in almost the same breath, arguing that the cost 

recovery periods for its rate-based investments should be considerably longer.  As far as 

MTSUN knows, this continues to be NorthWestern’s position, i.e., that discrimination is proper 

and legal even though it violates the express directives of PURPA and FERC’s implementation 

regulations.    

For the interim legislative committee to define “long-term” in this instance as 25-years is 

both lawful and sensible because 25-years is close to the expected useful life of a lot of 

renewable projects and eliminates the potential for discrimination based on contract length. 3   

                                                 
3 18 C.F.R. § 292.304(a)(1)(ii) (discrimination in rates) See, e.g., Pioneer Wind Park I, LLC, 145 FERC ¶ 61,215 P. 
37 (Even though the issue in Pioneer Wind Park was not avoided cost rates, FERC nonetheless applied a broader 
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Utilities typically estimate their returns on investment in plant not based on some arbitrary cost 

recovery period, but over the useful life of the asset.  Adopting a 25-year contract length 

definition would essentially put utilities and independent power developers, including QFs, on an 

equal footing regarding periods for cost recovery and financing.  Ensuring that QF developers 

can request shorter contracts when necessary allows the proposed legislation to be practically 

implemented without straight jacketing developers who know their projects best. 

III. Proposed New § 69-3-604(2)(c)(7) 

MTSUN believes that proposed new § 69-3-604(2)(c)(7), which is designed to prohibit 

the Commission’s recent move towards imposing symmetry requirements on utilities based on 

how the Commission has decided to limit QFs regarding contract length, is appropriate in 

conjunction with the rest of the proposed bill.  By defining long-term as 25-years and requiring 

the Commission to provide long-term contracts for QFs, there is less of a threat of improper 

discrimination, and thus the need for the Commission’s symmetry decision is eliminated.  The 

proposal in the draft legislation is preferable to the Commission’s approach because allowing 

long-term contracts accounts for the realities of financing a project instead of the Commission 

imposing artificially short contracts on everyone just for the sake of being nondiscriminatory.  

This “a pox on all your houses” approach is simply wrongheaded and produces no advantages 

for ratepayers who will, if cost recovery periods are shortened, be required to pay more for utility 

investment in plant and power purchase agreements provided that the Commission, as it must, 

approves a rate of return which allows the utility and QFs to earn a reasonable return on their 

respective investments.  If the proposed legislation is adopted, it would eliminate discrimination, 

promote economic development in Montana, and allow a now-stalled renewable energy industry 

                                                 
application of the non-discriminatory provisions of its organic statute and regulations to non-rate discrimination by a 
utility). 
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to flourish and grow in Montana.  The proposed legislation would allow energy development in 

Montana to move forward on all fronts. 

Comments on Draft Legislation LCSQF2 - 25-Year Contracts and Competitive Bidding 

 MTSUN, LLC (“MTSUN”) objects to the proposed LCSQF2 legislation as drafted 

because it conflicts with the Public Utility Regulatory Policies Act of 1978 (“PURPA”) and the 

implementing rules enacted by the Federal Energy Regulatory Commission (“FERC”) requiring 

utilities to purchase “any energy and capacity which is made available from a qualifying 

facility.”4  Under PURPA, a qualifying facility (“QF”) is entitled to choose whether to sell its 

power to a utility either “as available” or at a forecasted avoided cost rate pursuant to a legally 

enforceable obligation (“LEO”).5  FERC has made clear that a legally enforceable obligation is 

created by the QF’s commitment to sell its output to a particular utility and actions of the utility 

may not interfere with that creation.6   

A prior form of Montana Public Service Commission (“Commission”) rule, A.R.M. § 

38.5.1902(5), did not permit QFs to create legally enforceable obligations unless the QF had won 

a competitive solicitation.  Believing that rule to be inconsistent with PURPA and a violation of 

the Commission’s duty to implement PURPA, a collation of QFs filed a petition with FERC to 

declare A.R.M. § 38.5.1902(5) (hereinafter, “The Montana Rule”) a violation of PURPA and 

FERC’s rules implementing PURPA.  Ultimately, in March of 2014, FERC ruled in favor of the 

Montana QFs and found that eliminating a QF’s right to create a LEO and replacing it with a 

competitive solicitation process was an unreasonable implementation of PURPA.7  Since FERC 

                                                 
4 18 C.F.R. § 292.303(a). 
5 18 C.F.R. § 292.304(d). 
6 See, e.g., JD Wind 1, LL, 129 FERC P 61,148 at P. 25 (2009) (“Accordingly, a QF, by committing itself to sell to 
an electric utility, also commits the electric utility to buy from the QF; these commitments result either in contracts 
or in non-contractual, but binding, legally enforceable obligations”). 
7 Hydrodynamics, Inc., 146 FERC P 61,193 (2014). 
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found the rule to be inconsistent with federal law, it is no more proper for this method of QF 

contract creation to be implemented through state law than it was for it to be part of the 

Commission’s rules because the implementation requirement of PURPA is imposed on states, 

not just on state commissions.   

I. QF Contracts Between Solicitations 

As discussed above, FERC requires utilities to buy all available output from a QF, and 

the QF is entitled to choose to sell its output at a forecasted avoided cost rate.  Selling power at a 

forecasted avoided cost rate necessarily means that the utility’s purchase obligation extends to 

some point in the future (whether via a LEO or a contract).  This means that QFs, at their option, 

have the right to form long-term commitments with utilities to sell their output. 

 The proposed legislation, just like the impermissible former Commission rule, does not 

provide for QFs attempting to form LEOs to sell their power under long-term contracts outside 

of the competitive solicitation process.  It is inconsistent with PURPA and FERC’s regulations 

for competitive solicitation to be the only means for QFs to obtain long-term avoided cost rates.8  

Specifically, FERC has stated, “we find that requiring a QF to win a competitive solicitation as a 

condition to obtaining a long-term contract imposes an unreasonable obstacle to obtaining a 

legally enforceable obligation.”9 

 Specifically troubling in the proposed legislation is the language in proposed new § 69-3-

604(2) which requires QFs to receive long-term contracts, but limits eligibility to “qualifying 

small power production facility[ies] that [have] participated in a competitive solicitation process” 

conducted by the utility.  This language, on its face, directly conflicts with Hydrodynamics, the 

                                                 
8 See, Id. at 33 (“The Montana Rule is therefore inconsistent with PURPA and the Commission's regulations 
implementing PURPA to the extent that it offers the competitive solicitation process as the only means by which a 
QF greater than 10 MW can obtain long-term avoided cost rates”). 
9 Id.  
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FERC decision quoted above, because it only provides for long-term contracts for QFs via 

competitive solicitation.10  FERC has explicitly stated, “regardless of whether a QF has 

participated in a request for proposal, that QF has the right to obtain a legally enforceable 

obligation.”11  There must also be a path for QFs to form long-term contracts without winning a 

competitive solicitation in order to satisfy PURPA’s must-purchase obligation. 

II. Utility Involvement in the Solicitation Process 

While MTSUN is not opposed in principle to competitive solicitations as a method of 

resource acquisition (with the above caveats for QF contracts) MTSUN would like to emphasis 

the importance of Commission oversite of the entire competitive solicitation process. This means 

there is: i) open and transparent public input into the utility’s Integrated Resource Planning (IRP) 

process with Commission oversight by an independent evaluator; ii) a definable Resource 

Acquisition Action Plan (RAAP) as an outcome of the utility’s Integrated Resource Plan; iii) a 

competitive and independently monitored Request for Proposal (RFP) process as an outcome of 

the RAAP, and; iv) unbiased commercial agreement options as a result of the RFP process that 

benefit customers rather than just the utility’s return on rate base investment.  Montana utilities, 

as monopolies, do not have an incentive to fulfill their resource needs from independent power 

producers.  In part, this historical reluctance (an understatement) is one of the express reasons 

Congress provided for the need to adopt the PURPA statute.12   

The current proposed version of the rule allows the utility to select a third-party 

administrator to evaluate bids.  It would avoid the possibility of impropriety in the selection 

process if the Commission selected the third-party administrator for these situations, based on a 

                                                 
10 Id. 
11 Windham Solar, LLC, 156 FERC P 61,042 (2016). 
12 See, FERC v. Mississippi, 456 U.S. 742, 750 (1982). 
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transparent bidding process in which the names and credentials of the potential independent 

evaluators could be fully and fairly vetted in an open forum.  This could be done by removing 

the language allowing the utility to pick and changing the language later in the statute so that 

instead of  saying “the Commission may select and retain a person or organization to act as an 

independent monitor for a competitive solicitation process,” (emphasis added), the statute should 

dictate that the Commission shall select and retain…an independent monitor. 

There are many nuances to running a fair, independent, and transparent competitive 

solicitation process which are too numerous to include in these comments.  Suffice it to say, 

allowing the utility to control the process in any way will raise considerable concern among the 

independent power community about the fairness of the process.  These concerns militate against 

adopting any competitive solicitation process until what that process is has been clearly defined, 

the participation of all potential stakeholders has been assured, and the utility must play no part 

in selecting the independent evaluator, the evaluation of bids, or selecting short-lists or the 

eventual winner. 



 
 

To: Energy and Telecommunications Interim Committee (ETIC) and Legislative Services staff 
Sonja Nowakowski 
From: Northern Plains Resource Council’s Clean Energy Task Force 
Date: Monday, Junet 25, 2018 
Subject: Comments on  LC SQF1, LC SQF2, and LC IRP2 

Northern Plains Resource Council supports the development of renewable energy resources such 
as wind and solar, based on the belief that a common-sense energy policy can keep energy costs 
down and bring greater prosperity to Montana communities. Montana has a vast supply of clean 
energy resources and developing these resources can create new jobs and economic development 
across the state while also protecting clean air and water, farm and ranch families and our unique 
quality of life. We believe that this clean energy future is attainable when small power 
production facilities are given a fair chance to be cost competitive and when rate payers are 
given the opportunity to participate in the processes that shape their usage. We appreciate the 
opportunity to comment on proposed draft legislation and thank the Committee for their service 
to Montanans.  

Comments on LC SQF1 and LC SQF2 
Northern Plains supports the following principles in this legislation: 
 

The requirement of long-term contracts lengths at 25 years. Contracts lengths of 25 years 
will help to ensure robust development of qualifying facilities in Montana and ensure 
fairness and competition. All power suppliers rely on contracts that are longer than 10 
years in order to manage their risk and ensure that they have a power purchaser before 
building out energy generation resources. If no developer can build new generation, then 
the spot market for power will become more expensive than the long term contracts, 
harming Montanans with unnecessarily high power costs. 

Comments on LC IRP2 
Northern Plains supports the following principles in this legislation: 
  

Revising the public hearing requirements for utility resource planning and procurement 
plans to require that the utility hold no less than two public meetings to gather public 
input on resource procurement plans.  
 

We believe that the legislation could be further improve the stakeholder process by granting the 
Public Service Commission authority to determine which stakeholders are get to participate in 
the resource procurement planning process, not the utility as current practices allow for.    
 

 



 
 

On behalf of all Montanans, thank you for your efforts. 

Sincerely,  
 
 
 

Ed Gulick 
Chair, Clean Energy Task Force of Northern Plains Resource Council 
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June 25, 2018 

Via E-mail  

Sonja Nowakowski  
Legislative Services Division 
P.O. Box 201704 
Helena, MT 59620-1704 
legresponse@mt.gov 

Re:  Renewable Energy Coalition Comments 
Legislative Concepts for 25-year Contracts for PURPA QFs – LC SQF1 – LC SQF2  

  The Renewable Energy Coalition (“REC”) appreciates the opportunity to submit comments 
to the Energy and Telecommunications Interim Committee regarding the draft legislation 
pertaining to contract length for qualifying facilities (“QFs”) under the Public Utility Regulatory 
Policy Act of 1978 (“PURPA”).  REC supports long term contracts because they enable QFs to 
obtain financing for their projects and interconnections, are more consistent with utility integrated 
resource planning horizon, provide greater certainty for operations, and would allow comparable 
treatment between QFs and utility resources, which are included in rates for their economic life.   

 The three most important facts to ensure that non-utility owned independent power 
producers like QFs can construct projects are:  1) the length of the power purchase agreement; 2) 
the reasonableness of contract provisions; and 3) the avoided cost price that the utility will 
purchase power at.   Without fair prices, length and contract provisions, otherwise economic new 
and existing generators will not be able to operate.  REC notes that avoided cost prices in Montana 
are currently below actual avoided costs, and for PURPA to be properly implemented in Montana, 
it will be necessary to ensure more reasonable prices, regardless of the contract length.  Long-term 
contracts at unreasonably low rates will not allow QFs to obtain financing either. 

 While the purpose of these comments is to explain the value of long-term contracts, REC 
objects to the unrelated provision in LCSQF1 Section that limits the Montana Public Service 
Commission (the “Commission”) from imposing cost recovery constraints or shortened 
depreciation for the purposes of implementing PURPA.  The Commission’s policies limiting 
utility cost recover have created greater parity between utility and non-utility owned 
resources.  The Legislature should not upset this balance without adopting other changes in 
regulatory policy, such as improved avoided cost pricing for QFs, limiting utilities ability to own 
new generation, and/or requiring utilities to procure all new generation through a truly 
competitive process. 
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1. The Renewable Energy Coalition Represents the Interests QFs 
 

REC was established in 2009 and is comprised of over 30 members who own and operate 
over 50 QFs in Oregon, Idaho, Montana, Washington, Utah, and Wyoming.  REC’s membership 
includes irrigation districts, waste management districts, water districts, electric cooperatives, 
corporations, and individuals.  Most QFs are small hydroelectric projects, but the membership also 
includes biomass, geothermal, solid waste, and solar projects.  Because of its regional focus, REC 
provides a unique perspective for Montana to consider.  REC has participated in and is currently 
participating in regulatory proceedings throughout the West regarding contract lengths and other 
PUPRA-related issues.  REC strives for clear policies that maintain existing QFs and encourage 
the development of new QFs consistent with the goals of PURPA.  
 
2. Long-Term Contracts are Important for QFs to Obtain Financing 
 

QFs are unable to obtain project financing under short term contracts because lenders are 
unwilling to accept the uncertainty that accompanies those short term contracts.  While sometimes 
not as critical, existing and operating projects often require long term agreements to fund system 
improvements and interconnection upgrades.  Longer contracts, on the other hand, offer greater 
certainty and predictability, therefore making QFs more likely to obtain project financing.  
Specifically:  

[L]enders are generally unwilling to lend against uncontracted cash flows.  This is 
especially true for smaller transactions projects (below about 50 MW), that are not of 
sufficient scale to attract larger, more sophisticated investors who may be willing to 
accept a few years of merchant or avoided cost exposure if certain underwriting 
protections are in place. Many in the industry actually consider the original standard 
offer contract length of 15 years to be insufficiently long compared to average utility 
contract tenors of 20 or 25 years. 10-year PPA tenors will lead to 10-year 
amortization periods, which will mean less debt and greater sponsor equity 
requirements at lower returns and greater risk. This in turn will result in many fewer 
projects getting financed and constructed. . . Limiting contracts to 10 years would 
have a two-fold impact. First, by reducing the amount of debt available to finance the 
project, it would increase the amount of equity required and thereby reduce the rate 
of return on that equity investment. Second, due to a larger percentage of the project’s 
cash flows being uncontracted and inherently riskier, the projected rate of return 
required to attract equity investments would be significantly higher. These two 
dynamics in conjunction would make it significantly more difficult if not impossible 
to attract the required level of equity investment.1 

                                                        
1  Biennial Determination of Avoided Cost Rates for Electric Utility Purchases from QFs – 

2016, North Carolina Utilities Commission Docket No. E-100 Sub 148, Direct Testimony 
of Patrick McConnell at 5-6 (Mar. 28, 2017).   
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Additionally:  

[i]n nearly all cases of which [the witness was] aware, project financing of QF 
projects has involved PPAs with much longer terms [than three years], typically 
twenty years.”  [The witness] represented that “[i]n [his] opinion and experience, a 
three-year PPA term would almost certainly prevent project financing for almost any 
new renewable energy project” and “[a]lmost any term length of less than twenty 
years would make project financing of renewable energy projects very difficult.”  
[The witness] testified…that in an environment of higher avoided cost rates, a shorter 
contract length would be financeable but represented the rates “would need to be 
significantly higher in order to meet a three-year or a five-year contract term.2 

As these excerpts illustrate, the length of the contract term is one factor that affects 
QF financing:  longer contracts make it more likely that projects will be financed.  These 
excerpts and more can be found in the enclosed review of project financing prepared by REC 
for the Washington Utilities and Transportation Commission in connection with its recent 
PURPA rulemaking proceeding.3 

3. Long-Term Contracts Provide Other Critical Benefits 

Long-term contracts can be necessary to operate and construct QFs, in addition to 
financing considerations.  Unlike utility owned resources that are included in rates for their 
useful lives, QFs cannot enter into contracts for their entire economic lives.  Thus, longer 
contract terms are appropriate to ensure that QFs are comparably treated with utility 
resources.   

The certainty provided by long-term contracts also makes it easier for QFs to weather 
periods of low prices.  Often the utilities’ avoided cost prices offered to QFs have low prices 
in the early years and higher prices in the later years.   Sometimes the only way to ever be 
paid the higher prices and make a project economic is to be able to sell power over a longer 
term. 

 

 

                                                        
2  Re Application of Rocky Mountain Power for Modification of Contract Term of PURPA 

Power Purchase Agreements with QFs, Public Service Commission of Utah Docket No. 
15-035-53, Final Order at 9 (Jan. 7, 2016).  

3  While the enclosed review pertains mostly to project financing, it also contains detailed 
information on how contract length relates to project financing.  Prepared in connection 
with: Re Rulemaking for Integrated Resource Planning, Washington Utilities and 
Transportation Commission Docket No. U-161024. 
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4. The Montana Legislature Should Enact Legislation Mandating Long-term 

Contracts 

PURPA’s goals are to encourage small power production by non-utility generators.  
In order to implement this goal, it is essential for Montana to develop and maintain clear 
policies that make it possible for QFs to obtain and keep project financing.  Montana can do 
this, in part, by requiring longer term contracts.   

    Sincerely, 
 

  
 Irion A. Sanger     Marie P. Barlow 
 
 
enclosure 
cc:    John Lowe 
    Renewable Energy Coalition 
    Founder & Executive Director 
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Docket No. UM 1129, ODOE Surrebuttal Testimony of Jeff Keto 
 

Oct. 14, 2004 



.·HARDY' MYERS 
.;\ttorney General 

(j rYJ 11.2-f 
PETER D. SHEPHERD 

Deputy Attorney General 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

October 14, 2004 RECEIVED 
OCT 1 2004 

VIA E-MAIL AND U.S. MAIL 

Traci Kirkpatrick, Administrative Law Judge 
Administrative Hearings Division 
Public Utility Commission of Oregon 
550 Capitol Street NE, Suite 215 
Salem, OR 97301-2551 
traci.kirkpatrick@state.or.us 

Public UlllltyCommlse1on ot Oregon 
Admln11tfatlveHeartng1Dlvl11on 

Re: Jn the Matter the Public Utility Commission of Oregon Staff's Investigation Relating to 
Electric Utility Purchases from Qualifying Facilities 
UM 1129 
DOJ File No. 330-020-GN0041-04 

Enclosed are an original and five copies of the sunebuttal testimony of Philip H. Carver and Jeff 
Keto, offered by the Oregon Department of Energy in the above-captioned matter for filing with 
the Public Utility Commission today. 

Enclosures 

c: UM 1129 Distribution List 
Larry Gray, ODOE 
Carel DcWinkcl, ODOE 
Philip Carver, ODOE 
JeffKeto, ODOE 

JLP:jrs/GENK5603 

Sincerely, 

Assistant Attorney General 
Natural Resources Section 

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4 500 Fax: (503) 378-3802 ITY: (503) 378-5938 
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BEFORE THE PUBLIC UTILITY COMMISSION 

OF THE STATE OF OREGON 

Oregon Department of Energy 

Surrebuttal Testimony of Jeff Keto 

Policy 

October 2004 
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UM 1129 ODOE/Exhibit No. 4 
Keto/Page 1 of 4 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

PLEASE PROVIDE YOUR NAME, OCCUPATION AND BUSINESS ADDRESS. 

My name is Jeff Keto. I am the Loan Manager of the Small Scale Energy Loan Program 

(Loan Program), Oregon Department of Energy. My business address is 625 Marion St. 

N.E. Salem, Oregon. 

PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR EDUCATION AND 
EMPLOYMENT BACKGROUND. 

I received a BS in Marketing from the University of Oregon in 1977. I worked for US 

Bank between 1971 and 1993 as a credit examiner, commercial loan officer and district 

manager. I have worked for the Oregon Department of Energy, Energy Loan Program 

since 1997. As Loan Manager I oversee loan marketing, underwriting and documentation. 

HAVE YOU PREVIOUSLY TESTIFIED IN THIS MATTER? 

Yes. I sponsored testimony on August 2, 2004, identified as ODOE Exhibit No. 3. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS CASE? 

The purpose of my testimony is to respond to rebuttal testimony by Mark Widmer of 

PacifiCorp and Doug Kuns and Ted Drennan of Portland General Electric on contract 

length and price structure (Issue 1 ), contract size (Issue 2), and contract conditions (Issue 

3). 

SEVERAL UTILITY WITNESSES ADVOCATE FOR A 15 YEAR MAXIMUM 
TERM FOR A STANDARD OFFER QF CONTRACT. DO YOU AGREE WITH 
THEIR RECOMMENDATION? 

No. I believe the maximum term should be set at 20 Yea.rs 

WHAT IS YOUR BASIS FOR 20 YEAR CONTRACTS? 

Witness Widmer stated that the current 5-year contract term was put into place by the 

Commission in 1996 to correspond with the competitive market place that offered similar 

terms in wholesale contracts. Given the current wholesale market that includes long-term 

contracts in the 20 to 30 year range, it would create a significant disadvantage to QFs if QF 

are not allowed contracts of at least 20 years. In addition, our experience in financing 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

renewable electricity generating projects, as stated in prior testimony, indicates that many 

projects require 20 year financing to be economically feasible. 

DO YOU AGREE WITH WITNESS WIDMER (WIDMER/8 LINE 8-15, AND 
WIDMER/24 LINES 11-17) THAT LEVELIZED PRICING SHOULD NOT BE 
ALLOWED AND THAT CONTRACT PRICES FOR A GIVEN YEAR SHOULD 
TRACK THE UTILITY'S AVOIDED COST PRICE STREAM FOR THAT YEAR? 

I do agree that the Commission should consider this in the case where declaration of 

resource surplus is abolished. Witness Widmer (Widmer/24, lines 11-17) accepts levelized 

capacity payments. My concern is that levelized pricing may add a default security 

requirement to QF projects that abolishing the surplus period would not. Even ifthere is a 

surplus period, it is not necessarily true that short-term market prices will be lower than the 

costs of a proxy CCCT. Whether levelization is needed will depend on the actual stream of 

avoided costs that will depend on the year-by-year forecasts of natural gas prices as well. 

WHAT MAXIMUM CAPACITY SHOULD BE INCLUDED IN A STANDARD 
CONTRACT? 

As stated in my previous testimony I believe 10 MW is a reasonable size limit for standard 

contract. 

DOES THE POSSIBILITY OF SUBSIDIES TO A QF REQUIRE THAT THE 
COMMISSION LIMIT THE STANDARD CONTRACT SIZE TO LESS THAN 
lOMW? 

No. I acknowledge that there may be some subsidy, but part of the purpose in suppo1ting 

QFs is to diversify Oregon's energy resource base and provide more opportunities for 

distributed generation. With uncertainties in gas prices for the proxy plant and future 

transmission constraints and cost, we could realize additional financial value from 

distributed renewable generation that would offset any initial subsidy. If the structure of 

QF standard contracts does not support QF development, then Oregon would lose this 

valuable diversity of energy resources. 

IN DETERMINING AN APPROPRIATE LEVEL FOR A STANDARD OFFER 
CONTRACT, SHOULD THE AVOIDANCE OF EXCESSIVE TRANSACTION 
COSTS BE THE ONLY DETERMINING FACTOR? 
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A: 

Q: 

A: 

Q: 

A: 

No. Other revisions in contract terms supported by Staff and witness testimony are 

significant issues to many potential QF project owners. As I previously testified, a 

community-owned QF may find it impossible to complete a project if a significant level of 

default security is required. Having workable standard contract terms is very important. 

Witness Widmer stated that in his opinion, potentially higher rates in a standard offer were 

the motivation for QF parties to seek a higher standard offer ceiling. In my opinion, other 

elements of the standard contract are as important or maybe more important for projects in 

the one to 10 MW range. 

DO YOU AGREE WITH THE PROPOSAL BY KUNS AND DRENNAN FOR 
ESTABLISHING A SMW LIMIT FOR WIND PROJECTS AND A 2MW LIMIT 
FOR ALL OTHER TYPES OF PROJECTS FOR A STANDARD OFFER 
CONTRACT? 

No. The basis for the split appears to be that the output of a 5MW wind project will be 

close to that of other 2MW resources (Drennan, Kuns/13, lines 17-22). However, other 

renewable resources also have seasonal or daily variations in generation. In addition, some 

of the proposed biomass projects I referred to in prior testimony may operate at less than 

full time in order to match their plant steam load and achieve high efficiency. I believe that 

one limit should be set for all projects. 

COULD YOU COMMENT ON THE PRICING OPTIONS PRESENTED BY 
WITNESSES KUNS AND DRENNAN. 

I believe the three pricing options offer a good choice for QF projects. A fixed price option 

needs to be based on an appropriate forecast of avoided costs. A price with a variable 

22 energy component, using appropriate monthly index of natural gas prices, can benefit 

23 natural gas-fired co generation facilities. A variable market-based price may appeal to 

24 some project owners. 

25 Q: WHAT ABOUT CREDIT REQUIREMENTS? 

26 
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A: 

Q: 

A: 

Q: 

A: 

Witness Carver has stated that it is important to have the best available forecast of the 

future price of natural gas. As natural gas fuel costs are the vast majority of the costs of the 

proxy CCCT, a portfolio of QF generation can hedge uncertainties in gas price forecasts 

and future gas availability. This is a benefit to ratepayers. 

If the purpose of default security is to protect ratepayers and stockholders against the risk 

of higher price replacement power, then it benefits ratepayers to have renewable power 

generation in the portfolio and QF projects included in the resource diversity. I believe 

default security provisions could significantly reduce the number of new QF facilities, 

which in tum would increase gas price risk to ratepayers. In my opinion, the diversity and 

hedging benefits of QF facilities offset the potential risk of not requiring default security in 

the standard contract. 

DO YOU AGREE WITH WITNESS WIDMER'S STATEMENT THAT UTILITIES 
SHOULD HAVE THE RIGHT TO TERMINATE THE CONTRACT IN THE 
EVENT PURPA IS REPEALED OR RETAIL DEREGULATION RESULTS IN 
UNRECOVERABLE STRANDED COSTS. (WIDMER/19, LINES 18-20). 

No. The possibility that the QF contract could be terminated because of future PUC or 

legislative decisions is of great concern to lenders. It could add a significant roadblock to 

project financing. Termination provisions such as Widmer proposes are generally 

unacceptable to our loan program unless the project has excessive equity or reserves. We 

rarely see a QF scale project with equity or reserves sufficient to allow for these 

te1mination risks, which could result in the need to negotiate a new contract. Worse, the 

utility wants to require default security--an additional drain on available project funds. I do 

not think termination should be allowed in either event but I acknowledge the utilities' 

concern for cost recovery. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes. 
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I. INTRODUCTION  1 

Q. Please state your name and business address. 2 

A. My name is John R. Lowe.  I am the director of the Renewable Energy Coalition 3 

(the “Coalition”).  My business address is 12050 SW Tremont Street, Portland, 4 

Oregon 97225. 5 

Q. Please describe your background and experience. 6 

A. In 1975, I graduated from Oregon State with a B.S.  I was employed by 7 

PacifiCorp for over thirty years, most of which was spent implementing the 8 

Public Utility Regulatory Policies Act (“PURPA”) regulations throughout the 9 

utility’s multi-state service territory.  My responsibilities included all contractual 10 

matters and supervision of others related to both power purchases and 11 

interconnections.  Since 2009, I have been directing and managing the activities 12 

of the Coalition as well as providing consulting services to individual members 13 

related to both power purchases and interconnections.  Further details are included 14 

on Exhibit Coalition/101. 15 

Q. On behalf of who are you appearing in this proceeding? 16 

A. I am testifying on behalf of the Coalition.   17 

Q. Please describe the Coalition and its members. 18 

A. The Coalition was established in 2009, and is comprised of over thirty members 19 

who own and operate over fifty non-intermittent small renewable energy 20 

generation qualifying facilities (“QFs”) in Oregon, Idaho, Montana, Washington, 21 

Utah, and Wyoming.  Several types of entities are members of the Coalition, 22 

including irrigation districts, water districts, corporations, and individuals.   23 

Except two, all are small hydroelectric projects.  24 
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Q. What are the Coalition’s interests in this proceeding? 1 

A. The Coalition has a number of key interests in this proceeding.  First, our goal is 2 

to ensure fair and reasonable contract terms and conditions for projects of all size 3 

and type, and reasonable access avoided cost rates for small baseload projects 4 

historically eligible for Schedule 37 prices.  Second, the Coalition’s members are 5 

primarily existing QFs, and our goal is to ensure that any final order in this 6 

proceeding recognizes and accounts for the unique circumstances and benefits of 7 

existing projects and does not diminish the opportunity for these projects to 8 

continue operating.  Finally, the Coalition recognizes that PURPA must work to 9 

benefit all interested parties, including the utilities, ratepayers, and new and 10 

existing QFs of various sizes.  The Coalition’s goal is that PURPA policies 11 

account for all these interests, and the changes (if any) adopted by Oregon Public 12 

Utility (the “Commission”) are narrowly tailored to resolve specific problems.  13 

Any policy changes should not unduly harm any project type or size, and certainly 14 

should not have detrimental impacts to those projects not contributing to the 15 

alleged problems that led to PacifiCorp’s filing.  The Commission should 16 

understand the practical impacts of PacifiCorp’s proposal, which would include 17 

permanently eliminating payment for capacity to any QFs, continuous repetition 18 

of contract negotiation, and the uncertainty in price and sale of power leading to 19 

severe limitations in project improvements.  For hydroelectric projects this will 20 

likely translate to the inability to make improvements to increase efficiency and 21 

water conservation. 22 

23 
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Q. Please summarize PacifiCorp’s requests in this case. 1 

A. PacifiCorp has requested a reduction in the maximum term of its power purchase 2 

agreements (“PPAs”) with all QFs from 20 to three years, and to lower the size 3 

threshold for wind and solar QFs to 100 kilowatts (“kW”). 4 

Q. Please summarize your testimony. 5 

A. The alleged problems facing PacifiCorp are exaggerated.  The problems (if any) 6 

are not caused by small baseload Schedule 37 eligible QFs, especially existing 7 

ones.  The Coalition opposes PacifiCorp’s proposal in its entirety, and does not 8 

believes that the company has demonstrated that contract terms or size thresholds 9 

should be lowered for any QFs.  If the Commission adopts any changes in 10 

PURPA policies, then any changes should exempt small baseload projects, and 11 

adopt more limited relief than requested by the company.  12 

  I also explain the unique reasons why that there should be no change in 13 

policy for existing projects.  Existing projects also are not causing any problems, 14 

and in fact are providing significant benefits.  Imposing a policy change like a 15 

shortened contract term on existing QFs could significant and unnecessary harm 16 

the utilities, ratepayers, and these projects.  In addition, three-year contract terms 17 

could place existing projects’ continued operation in jeopardy.  18 

Q. Is the Coalition sponsoring any other testimony? 19 

A. Yes.  Jeremiah Camarata, the District Manager at Farmers Irrigation District, and 20 

Edson Pugh, the General Manager at Deschutes Valley Water District, are 21 

submitting testimony on the impact of reduced size thresholds and contract terms 22 
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on existing baseload hydro projects.  As they explain, such reductions could 1 

significantly harm and even shut down their facilities.  2 

Q. Please summarize your specific responses to PacifiCorp’s filing? 3 

A. First, the Commission should not lower the contract terms for any QFs.  However, 4 

if the Commission lowers contract terms, then it should not apply to any baseload 5 

QFs.  For example, the Commission could adopt relief similar to what was done 6 

recently by the Idaho Public Utilities Commission (“Idaho Commission”) in 7 

Docket GNR-E-15-01.  The Idaho Commission rejected PacifiCorp’s identical 8 

proposal to reduce contract terms to three years for all QFs, and adopted a more 9 

limited and nuanced change in its PURPA policies.  Unlike the Idaho 10 

Commission, however, the Oregon Commission should not lower the contract 11 

term for any baseload QF, including those over the standard contract size 12 

threshold. 13 

  Second, the Commission should include a capacity payment in the 14 

contracts for QFs that renew their contracts, especially if the Commission lowers 15 

the contract term to any period which may be shorter than a utility’s then-current 16 

projected resource sufficiency period.   17 

  Third, the Commission should not lower the size threshold for standard 18 

contracts for any QFs.  However, if the Commission intends to lower the size 19 

threshold for standard contracts, then it should not apply to small baseload QFs.  20 

This is consistent with PacifiCorp’s proposal in the case.  In addition, 21 

Commission should consider a size threshold higher than 100 kW, since a 22 

reduction from 10 megawatts (“MW”) would be the maximum possible and no 23 
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justification has been provided for such a severe shift.  Finally, the Commission 1 

should consider other forms of relief.  For example, the Commission could 2 

establish an annual cap on the amount of new wind and solar projects, or adopt 3 

more stringent security deposits on larger wind and solar projects.    4 

Q. Are there other Oregon policy goals impacted by PacifiCorp’s filing? 5 

A. Yes.  There are a number of regulatory requirements and proposals that support 6 

maintaining existing and encouraging new QF development, including responding 7 

to the Environmental Protection Agency’s (“EPA”) new carbon reduction 8 

regulations and existing coal plant regulations, Oregon’s goals to reduce 9 

greenhouse gas emissions, and Oregon’s goal that by 2025 at least eight percent 10 

of Oregon’s retail electrical load comes from small-scale renewable energy 11 

projects with a generating capacity of 20 megawatts or less.  It will be extremely 12 

difficult, if not impossible, to meet the eight percent goal without PURPA policies 13 

that allow existing QFs to continue to operate and new projects to be developed.   14 

II. PACIFICORP ALLEGED PROBLEMS  15 
 16 
Q. Please describe the alleged problems facing PacifiCorp. 17 

A. PacifiCorp has supported its request to reduce the contract term with claims 18 

regarding the harm caused by new large wind and solar QFs.  For example, 19 

PacifiCorp states that they have a large amount of new wind and solar projects 20 

under contract, and a large number of additional wind and solar QFs seeking new 21 

contracts.  Application at 5.  PacifiCorp alleges significant customer rate and 22 

reliability concerns associated with this large amount of new large wind and solar 23 

QFs.  Application at 6-10.   24 
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Q. Do you agree with PacifiCorp that they are facing significant problems 1 

associated with new PURPA projects? 2 

A. I agree that PacifiCorp is facing a large number of new contract requests and 3 

recently executed contracts.  This is a legitimate issue that warrants consideration.  4 

Managing this problem is a challenge, but does not warrant foreclosing 5 

opportunities for small baseload projects that for years have been the heart-and 6 

soul of local PURPA project development.  The majority of the contracted and/or 7 

proposed solar projects are located in Utah, so it is unclear why the Company is 8 

proposing a policy change in Oregon that will not impact its alleged problem, 9 

unless the real agenda remains undisclosed.  10 

  In my experience, not all of the QFs that request contracts, or that even 11 

those that enter into contracts, ever come on line.  I worked at PacifiCorp after 12 

PURPA was passed and in the early years of the 1980s and there was a huge 13 

number of new requests for hydroelectric projects.  Only a small fraction ever 14 

entered into contracts and an even lesser number were constructed.    There are 15 

the traditional forces related to project financing, ordinary risks of development, 16 

resource or project location and interconnection costs, utility processes and 17 

interests, and many other factors that ultimately reduce the number of proposed 18 

projects that are eventually constructed.   19 

  Utilities like PacifiCorp traditionally and for many reasons over-estimate 20 

the costs and harms associated with QFs, and always underestimate their benefits.  21 

In any event, it is unlikely that small baseload QFs have created any significant 22 

problems that warrant correction by the Commission.  23 

24 
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III. SIZE THRESHOLDS SHOULD NOT BE REDUCED  1 
 2 
Q. Should the Commission address PacifiCorp’s alleged problems by lowering 3 

the standard contract size threshold? 4 
 5 
A. No.  The Commission should reject PacifiCorp’s proposal to lower the standard 6 

contract size threshold.  Alternatively, if the Commission is inclined to adopt any 7 

relief, then it should: 1) only lower the size threshold for wind and solar, as 8 

proposed by PacifiCorp; 2) lower the size threshold to something significantly 9 

higher than 100 kilowatts; and/or 3) adopt a different remedy, including a 10 

potential annual cap on new wind and solar projects or higher security deposits 11 

for new larger projects. 12 

Q. Please describe the standard contract rate threshold. 13 

A. The standard contract rate eligibility threshold is the maximum size for a QF to be 14 

eligible to sell power at a utility’s published avoided cost rates and to apply the 15 

standard form agreement, both approved by the Commission.   16 

Q. Is the standard contract and rate threshold important? 17 

A. Yes.  It is far more difficult in time, money and expertise for QFs to negotiate and 18 

complete contracts over the rate eligibility threshold than those below the 19 

threshold.  All states that I work in allow smaller QFs to obtain published rates 20 

instead of negotiating rates or having their rates determined by a utility-controlled 21 

computer model runs. This also typically includes the application of a standard 22 

form contract minimizing the need to negotiate contract terms.  23 

             There are a number of important reasons for treating smaller projects 24 

differently, some which include developer sophistication, transaction costs, 25 

economies of scale, and the inability to economically access alternative markets.  26 
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It is important to recognize the unique difficulties facing smaller projects, and 1 

allowing smaller projects to sell power at a published rate helps mitigate some of 2 

these difficulties. 3 

  Negotiating contracts can be costly in terms of upfront transactional costs.  4 

Small QFs do not typically have in house attorneys and experts with the skills to 5 

assist in the evaluation and negotiation of contracts.  Therefore, they often need to 6 

hire outside experts.  In addition, negotiating a QF contract with a utility can take 7 

a great deal of time.  This makes completion of such agreement quite challenging 8 

and risky since many factors important to the negotiation can change during an 9 

extended process.  All of these transactional costs can impose significant 10 

economic burdens and risks, and can make a smaller project uneconomic.  11 

  Small projects also do not have the options available to larger projects.  12 

For example, large scale resources developed by utilities or large independent 13 

power producers benefit from being sized so that the dollar-per-kilowatt 14 

investment required to build the plant is less than for a much smaller sized QF of 15 

the same basic technology.  Similarly, it is my understanding that the typical 16 

short-term power sale trades in the Pacific Northwest electricity market are 17 

generally for blocks of 25 MW power, and small QFs cannot effectively 18 

participate in this market.   19 

Q. If the Commission lowers the size threshold, is it appropriate to limit such a 20 
reduction to wind and solar QFs? 21 

A. Generally I agree that it is not necessary or appropriate to treat all project types 22 

and sizes in a similar fashion.  Adjustments to policy on PURPA’s 23 

implementation are appropriate from time to time, and limiting the size threshold 24 
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for wind and solar, without the drastic change proposed, may be an appropriate 1 

adjustment under current conditions.  While I am not agreeing with PacifiCorp’s 2 

allegations of harm, none of its alleged problems are being caused by existing and 3 

small QFs.      4 

  In addition, existing and operating QFs provide PacifiCorp with 5 

significant benefits.  For example, PacifiCorp relies upon their continued 6 

operation to provide needed capacity benefits.  Limiting the size threshold to 7 

these operating projects applicable after contract expiration does not address the 8 

problems identified by the utilities, and may harm the utility, its ratepayers, and 9 

the projects.  The Commission’s final order in this proceeding should be careful 10 

not to harm those QFs that are not contributing to the alleged problems faced by 11 

the utilities.   12 

Q. Has PacifiCorp justified lowering the size threshold for wind and solar to 100 13 
kWs? 14 

A. No.  PacifiCorp has not explained why the size threshold should be 100 kWs, 15 

instead of 1 MW, 3 MWs, 5 MWs, or something else.  For example, PacifiCorp 16 

has not demonstrated that a 200 kilowatt facility is similar to a 10 MW facility, 17 

and that very small facilities should not have the protection of standard contracts 18 

and rates.  In the end, the Commission should adopt the minimum amount of 19 

relief to address the alleged problems by PacifiCorp in order to minimize the 20 

harm to QFs.   21 

22 
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Q. Are you concerned about the impact of the Commission’s generic PURPA 1 

investigation in UM 1610 on this proceeding? 2 

A. Yes.  For example, PacifiCorp and Staff recommend that the company be allowed 3 

to use its complex power cost model to set avoided cost rates for QFs above the 4 

size threshold because larger QFs are sophisticated and have sufficient resources 5 

to analyze the model.  While the Coalition strongly opposes the use of 6 

PacifiCorp’s computer model for setting avoided cost rates, it is difficult to 7 

imagine that a 200 kilowatt QF, let alone a project of several MWs, will have the 8 

sophistication and resources to analyze the avoided cost rates that are set using 9 

PacifiCorp’s computer model.     10 

IV. CONTRACT TERMS SHOULD NOT BE REDUCED  11 
 12 
Q. Should the Commission address PacifiCorp’s alleged problems by lowering 13 

the standard contract term? 14 
 15 
A. No.  The Commission should reject PacifiCorp’s proposal to lower the standard 16 

contract term.  Alternatively, if the Commission is inclined to adopt any relief, 17 

then it should not apply to small or existing baseload QFs.  In GNR-E-15-01, 18 

which included similar proposals to lower the contract term, the Idaho 19 

Commission rejected PacifiCorp’s proposal to reduce the contract term for all 20 

QFs, and only reduced the contract term for QFs under the rate eligibility cap, as 21 

proposed by Idaho Power Company (“Idaho Power”).   22 

Q. You previously mentioned existing QFs.  Please explain what you mean by 23 
existing QFs. 24 

A. Existing QFs are those projects that are already operating and are generally selling 25 

power to the interconnected utility.  Some of these projects have been operating 26 

since the mid 1980s.   27 
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  Existing projects face some unique challenges.  Existing projects must 1 

enter into a replacement contract when their current contract expires.  First, this 2 

means there is no flexibility to the time at which such a new contract would start.  3 

This means that a new contract always starts during a contract term that includes 4 

an initial period of utility resource sufficiency, and the new contract term may be 5 

shorter than the then-current resource sufficiency period.  In other words, if a 6 

project is not allowed to replace its contract in advance of expiration, and the 7 

resource sufficiency is at least three years long, then the new contract will not 8 

include a period of resource deficiency based prices.  Historically, resource 9 

sufficiency is four or more years long, and today’s resource sufficiency periods 10 

are more than twice that number of years.  This is further explained below.   11 

  Most existing projects have been operating for years, and may require 12 

major replacement and/or upgrading of their equipment, conveyance structures, 13 

and other facilities including interconnections.  New interconnection agreements 14 

are often required.  There can be significant time and costs involved in addressing 15 

these needs or requirements  16 

Q.        What are existing projects financing and planning horizon needs related to a 17 
new or replacement power purchase agreement? 18 

 19 
A.        Existing projects have financing and planning needs very similar to those of 20 

proposed projects.  Since nearly all of the Coalition’s 50-plus projects involve 21 

existing projects, this is matter of significance concern and experience.  Many 22 

members’ have already gone through a contract renewal.  Often the expiration of 23 

a power purchase agreement is the appropriate time to revise and update a project. 24 
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           This could include additions and improvements as well as updating of equipment 1 

to then-current standards.  These changes are often significant in terms of 2 

financial, process and timing considerations that must align with the contracting 3 

process and contract terms, including contract length and prices of a power 4 

purchase contract renewal.  Short-term contract renewals will impact the 5 

opportunity to make necessary and mutually desirable project improvements.  In 6 

the case of hydroelectric projects, this would mean that short contract terms 7 

would result in the loss of efficiency and water conservation improvement 8 

opportunities. 9 

Q. Are existing QFs treated differently than new QFs? 10 

A. Yes.  For example, existing QFs are included in the utilities’ resource plans.  Most 11 

baseload projects especially hydro are very long-term projects and have little 12 

locational flexibility.  These QFs have been and will continue to contribute to the 13 

utilities’ capacity needs, which justifies paying existing QFs a capacity payment.  14 

This will recognize the capacity value they provide when they renew their 15 

contracts regardless of the utilities’ resource position.  The Idaho Commission 16 

requires capacity payments to existing QFs during the resource sufficiency period 17 

because they provide capacity value to the utilities during all years and are 18 

expected to continue to sell power to the utilities.     19 

Q.  Are small and existing projects contributing to the utilities’ alleged problems? 20 

A. No.  Assuming that all of PacifiCorp’s alleged problems are true, these problems 21 

are not being caused by existing and small QFs.  Nearly all the new QF contracts 22 

are new wind and solar generation resources.  The Commission’s final order in 23 
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this proceeding should be careful not to harm those QFs that are not contributing 1 

to the problems faced by PacifiCorp.    2 

Q. Would changing PURPA policy to include a three-year or another short 3 
contract term harm these existing and small projects? 4 

A. Yes.  Currently, small QFs can enter into a twenty-year contract term but typically 5 

enter into terms which align with fixed prices, such as 15-years in Oregon. 6 

 New projects certainly need the longer term in order to meet debt requirements.  7 

Even existing projects require long term agreements for system improvement 8 

projects, planning and financing.  This is especially true for QFs that are part large 9 

water conveyance systems, such as irrigation districts.  There are other reasons 10 

why longer-term agreements are necessary, one of which is the avoidance of 11 

market based or lower energy prices during periods of resource sufficiency.  A 12 

three-year (or other short) term limit on existing projects is problematic in terms 13 

of continuous renewal of contracts and exposes the QFs much lower prices (total 14 

value) than would result from a single long-term contract. 15 

    Renegotiating contracts can be time consuming and costly, especially for 16 

small and existing QFs, and could be expected to be very burdensome if required 17 

every three years.  Small existing facilities rarely have the option of selling their 18 

power to other entities, and typically only have the choice of continuing to sell 19 

their power to their interconnected utility or shutting down.  Also, since existing 20 

QFs, especially small hydro projects that are Federal Energy Regulatory 21 

Commission licensed or exempted are not going mobile, there is no need to place 22 

a significant burden and the cost of constantly entering into new short-term 23 

contracts.  These projects were planned for and can be expected to continually 24 
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operate and deliver power to their interconnected utility, provided the price 1 

warrants continued operation. 2 

  Slashing the contract term for small QFs is unnecessary, would also harm 3 

the utilities and ratepayers, and is unproven as the proper response.  Requiring the 4 

utilities to renegotiate all small QF contracts every three years, for example, 5 

would be costly for the utilities.  These unnecessary costs would be passed on to 6 

ratepayers.   7 

Q. Would the practical result of PacifiCorp’s short contract terms result in QFs 8 
never or almost never being paid for capacity? 9 

 10 
A. Yes.  PacifiCorp’s proposal for short contract terms means that there will always 11 

be a period of resource sufficiency, which would likely result in QFs never being 12 

paid for their capacity.  If the resource sufficiency period is short and the contract 13 

term is limited to a few years, then projects will no longer receive capacity 14 

payments because the next capacity deficit will normally be more outside the 15 

period of the contract term.  16 

Q. Can you provide an example? 17 
 18 
A. Yes.  If there are short contract terms, QFs will not be paid for capacity if they 19 

enter into a contract term that expires prior to the time when the next thermal 20 

resource acquisition is planned. 21 

  For example, assume that PacifiCorp is planning its next thermal resource 22 

acquisition in four years (2019).  Under PacifiCorp’s proposal, a QF that enters 23 

into a new three-year contract in 2015 will not be paid for capacity during the 24 

entire contract term.  In 2019, PacifiCorp would have a new IRP, and the next 25 

new thermal resource would be at least more than three years away; therefore, 26 
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avoided costs would not have any capacity payments during this “sufficiency” 1 

period.  And since a new thermal resource usually cannot be avoided in less than 2 

three years, resource sufficiency could be expected to be at least four to five years, 3 

as demonstrated by previous avoided cost filings.   4 

  If the QF renews its contract and enters into a new three-year contract in 5 

2019, then the QF will again not be paid for capacity.  The QF could continue 6 

entering into renewing contracts for the rest of its useful life, but never be paid for 7 

capacity.  The QF will have caused PacifiCorp to reduce both its energy and 8 

capacity needs (including the capacity related to the next planned thermal 9 

resource), however, the QF will not be paid for capacity under the company’s 10 

approach. 11 

  This example highlights the extreme unfairness of PacifiCorp’s proposed 12 

three-year contract term.  If contract terms are shortened to five or ten years, then 13 

similar problems could continue to exist.  As long as the contract term is shorter 14 

than the resource sufficiency period and resource sufficiency period prices do not 15 

include capacity payments, then the QFs will not be paid for capacity. 16 

  Even when the contract term is a few years longer than the sufficiency 17 

period, QFs would not be fairly treated.  For example, with a nine-year 18 

“sufficiency” period, and ten-year contract term, then the QF would be paid only 19 

one year of capacity in the last year of its contract.  When the QF entered into its 20 

new contract, it would suddenly stop being paid capacity in at least the first years 21 

of its new contract.  Assuming another nine-year sufficiency period and ten year 22 

contract, then the QF would only be paid only one year of capacity in this second 23 
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contact, and only two years of capacity over a twenty year period.  The unfairness 1 

and unevenness of capacity payments can be resolved if avoided cost rates would 2 

recognize, that once a project is on-line providing capacity, then it does so 3 

continuously just like a utility’s own resources.  Short-term contracts make the 4 

payment and recognition of capacity value very problematic. 5 

IV. EXISTING QFS SHOULD BE PAID CAPACITY  6 
 7 
Q. If the Commission shortens the contract term, do you have any 8 

recommendations? 9 

A. Yes.  All existing projects seeking a replacement of a firm contract should 10 

continue to receive capacity payments or value for capacity.  The continuum of 11 

payment for capacity should remain uninterrupted once a project comes on line 12 

and delivers during a resource deficiency period. 13 

Q. Does PacifiCorp rely upon renewing QFs capacity? 14 
 
A. As part of the IRP process, PacifiCorp assumes that small QFs renew their 15 

contracts, which provides capacity value to the company and its ratepayers. This 16 

assumption is reasonable because nearly all of these QFs do not have other 17 

alternatives to sell their power, and they reliably renew their contracts, 18 

particularly hydroelectric projects.  Existing QFs help defer new capacity 19 

resources since the utilities plan on them selling power after the expiration of their 20 

contracts.  PacifiCorp agrees that existing QFs help defer its next capacity 21 

resource because the “capacity contribution of all signed QF contracts executed 22 

subsequent to the development of the IRP preferred portfolio reduce the 23 

deferrable capacity of the next avoidable resource . . . .”  Re Investigation into QF 24 

Contracting and Pricing, Oregon PUC Docket No. UM 1610, PAC/100, 25 
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Dickman/15.   1 

  Existing QFs are essentially providing this capacity, effectively for free, 2 

through their assumed contract renewals when avoided cost rates are based on 3 

market prices.   If PacifiCorp’s proposal is adopted, then existing QFs will 4 

provide this capacity for free during the entire life of their project.   5 

  Avoided cost rates should reflect that existing QFs provide capacity value 6 

by helping to defer the utilities’ need to buy or build new capacity resources.  7 

Existing QFs have also not caused any projected short-term surplus and should 8 

not be penalized in the form of reduced capacity value in a subsequent follow-on 9 

contract.   10 

  The solution is that existing QFs entering into follow-on contract 11 

extensions should be provided full avoided cost pricing based on the avoided 12 

resource cost each and every year.  To not provide full avoided resource cost 13 

payments to QFs in follow-on contracts would be inequitable as compared to the 14 

treatment afforded utility-owned resources.  15 

Q. Are you aware of how capacity payments are addressed in other jurisdictions? 16 
 
A. Yes.  The Idaho Commission provides that renewing QFs are not subject to a 17 

sufficiency period.  The decision states: 18 

 By including a capacity payment only when the utility 19 
becomes capacity deficient, the utilities are paying rates 20 
that are a more accurate reflection of a true avoided cost for 21 
the QF power.  However, we find merit in the argument 22 
made by the Canal Companies that contract extensions 23 
and/or renewals present an exception to the capacity deficit 24 
rule that we adopt today.  It is logical that, if a QF project is 25 
being paid for capacity at the end of the contract term and 26 
the parties are seeking renewal/extension of the contract, 27 
the renewal/extension would include immediate payment of 28 
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capacity.  An existing QF’s capacity would have already 1 
been included in the utility’s load resource balance and 2 
could not be considered surplus power.  Therefore, we find 3 
it reasonable to allow QFs entering into contract extensions 4 
or renewals to be paid capacity for the full term of the 5 
extension or renewal.  6 

 
Re the Commission’s Review of PURPA QF Contract Provisions, IPUC Case No. 7 

GNR-E-11-03, Order No. 32697 at 21-22 (emphasis added) (Dec. 18, 2012) 8 

clarified in Order No. 32871 (Aug. 9, 2013).   9 

 The Idaho Commission specifically reaffirmed that policy in its most 10 

recent order in Docket GNR-E-15-01 lowering the contract term.  Re Idaho Power 11 

Company’s Petition to Modify Terms and Conditions of PURPA Purchase 12 

Agreements, IPUC Case Nos. IPC-E-15-01, AVU-E-15-01, PAC-E-15-03, Order 13 

No. 33357 at 25-26 (Aug. 20, 2015).  The Idaho Commission explained that if it 14 

lowered the contract term without paying QFs for capacity during the sufficiency 15 

period, then QFs would never be paid for capacity due to the fact that the 16 

sufficiency period exceeds the contract term.  Existing QFs that renew their 17 

contracts would continue to be paid capacity during the sufficiency period, and 18 

new QFs that signed contract would be paid capacity in most of the years for 19 

renewal contracts.  The Idaho Commission explained that: 20 

We recognize that a new two-year contract would be 21 
unlikely to reach a capacity deficiency date. Therefore, we 22 
find it reasonable for utilities to establish capacity 23 
deficiency at the time the initial IRP-based contract is 24 
signed.  As long as the QF renews its contract and 25 
continuously sells power to the utility, the QF is entitled to 26 
capacity based on the capacity deficiency date established 27 
at the time of its initial contract. For example, if the QF 28 
comes on-line in 2017 and the utility is capacity deficient in 29 
2020, the QF would be eligible for capacity payments in 30 
the second year of its second contract and thereafter if in 31 
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continuous operation. This adjustment recognizes that in 1 
ensuing contract periods, the QF is considered part of the 2 
utility’s resource stack and will be contributing to reducing 3 
the utility’s need for capacity. This mitigates the concern 4 
that short-term contracts will not contribute to the 5 
avoidance of utility capacity/generation. 6 
 7 

Id. 8 

  This Commission should make the same determination regarding capacity 9 

or fixed payments for renewing QF.  Existing QFs entering into follow-on 10 

contracts should be provided avoided costs prices with no sufficiency period. 11 

VI. CONCLUSION 12 

Q. Does this conclude your testimony? 13 

A.  Yes 14 
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Q. Please state your name and business address. 1 

A. My name is Jeremiah Camarata.  I am the District Manager at Farmers Irrigation District 2 

(“FID”), which is a member of the Renewable Energy Coalition (the “Coalition”).  My 3 

business address is Farmers Irrigation District, 1985 Country Club Road, Hood River, 4 

OR 97031. 5 

  My name is Edson Pugh.  I am the General Manager at Deschutes Valley Water 6 

District (“DVWD”), which is a member of the Coalition.  My business address is 7 

Deschutes Valley Water District, 881 S.W. Culver Highway, Madras, OR 97741. 8 

Q. Mr. Camarata, please describe your background and experience. 9 

A. I have worked for private, non-profit, and public water resource-based entities since 10 

2003.  Before that, I grew up on farmland, earned degrees from prominent universities, 11 

and travelled some of the world.  For over the last twelve years, I have served farmers, 12 

ranchers, and urban water users alike, and have worked diligently towards water and 13 

power efficiencies that create jobs, benefit the environment, and serve the common good.  14 

I have a Masters degree in Landscape Architecture, serve as the Chair of the Oregon 15 

Water Resource Congress Hydropower Caucus, and am currently responsible for 16 

delivering water to ~5,900 acres of high value agricultural land.  My district’s mission is 17 

to support this important economy by promoting ecologically, socially, and financially 18 

sustainable agriculture by providing energy and irrigation service for the common good.  19 

A further description of my educational background and work experience can be found in 20 

Exhibit Coalition/201 in this proceeding. 21 
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Q. Mr. Pugh, please describe your background and experience. 1 

A. I have worked for Deschutes Valley Water District for about 30 years as the district’s 2 

engineer, the last 11 years as the general manager and engineer.  I have been a registered 3 

professional engineer since 1990.  Our district’s mission is to provide safe and good 4 

tasting drinking water at a reasonable cost to existing and future DVWD patrons while 5 

continuing a high level of customer service.   6 

A further description of my educational background and work experience can be 7 

found in Exhibit Coalition/202 in this proceeding. 8 

Q. On whose behalf are you appearing in this proceeding? 9 

A. We are testifying on behalf of the Coalition in this Oregon Public Utility Commission 10 

(the “Commission” or “OPUC”) proceeding.   11 

Q. Have you previously testified before the Commission? 12 

A. Yes, we submitted similar testimony in Phase I of Docket No. UM 1610.   13 

Q. What topics will your testimony address?  14 

A. Our testimony will provide background information about FID and DVWD (jointly, the 15 

“Districts”), our hydroelectric projects which sell power to PacifiCorp as qualifying 16 

facilities (“QF”), as well as address PacifiCorp’s proposal to lower the size threshold for 17 

wind and solar contracts from 10 megawatts (“MW”) to 100 kilowatts (“kW”), and 18 

shortern the contract term for all QFs from twenty years to three years.  19 

FARMERS IRRIGATION DISTRICT PROJECT AND CONTRACT SPECIFICS 20 

Q. MR. CAMARATA, PLEASE DESCRIBE FID. 21 

A. FID, a nonprofit government agency founded in 1874, is located in Hood River, Oregon, 22 

in the beautiful, culturally rich Columbia River Gorge.  Water is provided to ~5,900 acres 23 
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of land and 1,860 customers, both residential and agricultural.  Hood River County is 1 

known for its orchards and depends heavily on their production of pears, apples, and 2 

cherries for economic vitality.  The county produces more winter pears than any county 3 

in the United States and the annual economic footprint of agriculture in Hood River 4 

County was estimated at $306 million in 2009.  FID’s mission is to support this economy 5 

by promoting ecologically, socially, and financially sustainable agriculture by providing 6 

energy and irrigation service for the common good.   7 

FID has nine primary water diversions, all of which are run-of-the river (no dams 8 

on free flowing rivers and creeks) and protected by state of the art head works and our 9 

patented fish friendly Farmers Screens approved by National Oceanic and Atmospheric 10 

Administration (“NOAA”) fisheries.  Having received state and federal agency approval 11 

for The Farmers Screen, we patented the technology and now license it to the Farmers 12 

Conservation Alliance with the condition that profits be used for the united benefit of 13 

fish, farms, families, and the environment.  The screen investments have dramatically 14 

stabilized and increased our hydro production while saving farmers hundreds of 15 

thousands of dollars per year.  These technologies and concepts extend to many other 16 

water districts in the state and beyond.  We are proud of our century-long efforts in 17 

innovative efficiencies and environmental protection and plan on continuing to be the 18 

leaders in irrigation management by aggressively raising the bar in sustainable 19 

agriculture, power production, fish screening standards, and water conservation measures 20 

into the foreseeable future.   21 

Since implementation of hydropower production capabilities in the mid-eighties, 22 

our district has made over $40 million in capital improvement projects that create and 23 
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maintain jobs, and support the community and environment.  None of this would be 1 

possible without dependable, fair, long-term power-sales agreements.  Continuation of 2 

power-sales agreements that are dependable, fair, and long-term in nature are absolutely 3 

critical to our operational budgets, commitments to agriculture, long-term debt service 4 

owed to private, state and federal entities, necessary investments in critical water 5 

conveyance infrastructure, and the entire fabric of community and commerce that have 6 

come to depend on us as a public entity. 7 

Q. Mr. Camarata, please describe your QF project. 8 

A. FID owns, operates, and maintains a hydroelectric facility for the generation of electric 9 

power, including interconnection facilities, located in Hood River Oregon (within the 10 

region covered by the Western Electricity Coordinating Council) with a Facility Capacity 11 

Rating of 4.8 MW.  FID sells its net output directly to PacifiCorp and the associated, 12 

unbundled renewable energy credits (“RECs”) to various other public and private entities 13 

under renewable portfolio standard (“RPS”) mandates or to those generally concerned 14 

about their carbon footprint and or climate change.  Generating renewable electricity 15 

from local water systems has been a critical component of FID daily operations since the 16 

mid-eighties.  FID has two turbine and generator sets.  FID power plants are modern and 17 

utilize sophisticated equipment and technology. In fact, in 2015 FID made ~$4.96 million 18 

in hydropower upgrades. FID generators produce an approximate average of 26,000 19 

MWh per year.  With our many capital improvement projects, infrastructure 20 

rehabilitation efforts, innovation, and water conservation measures implemented over 21 

time, our production is stable year-round. 22 

Q. Mr. Camarata, please describe your current QF contract with PacifiCorp. 23 
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A. FID’s current contract term became effective on January 1, 2011, and shall terminate on 1 

December 31, 2025.  Contract prices are paid for on-peak and off-peak production.  This 2 

contract replaces the original contract of 25 years which expired on December 31, 2010.  3 

The original contract contained both energy and specific capacity payments.  The current 4 

contract applies limited levelization of prices to help FID in minimizing severe cash 5 

flows mainly caused by resource sufficiency year avoided cost pricing under Schedule 37 6 

and the non-payment for capacity during such sufficiency years.  Had FID continued to 7 

receive capacity payments for the sufficiency years 2011 through 2013, the levelization 8 

of prices under our 2010 power purchase agreement would have been unnecessary.   9 

 FID also has a separate interconnection agreement that was just recently executed 10 

in 2015. 11 

Q. Mr. Camarata, did FID recently make signficant upgrades at its facility? 12 
 
A. Yes.  As stated above, FID made ~$4.96 million in hydropower upgrades in 2015. 13 

DESCHUTES VALLEY WATER DISTRICT PROJECT AND CONTRACT SPECIFICS  14 
 
Q. Mr. Pugh, please describe DVWD.  15 

A. DVWD is a government agency and special district as defined by ORS § 264.   DVWD is 16 

a public water supplier to approximately 5,000 service connections to residential, 17 

commercial, and industrial customers in the communities of Culver, Metolius, Madras, 18 

and their surrounding areas in Jefferson County, Oregon. 19 

DVWD’s hydro-electric plant is integral to the District’s mission in keeping water 20 

rates reasonable and funding capital improvement projects for the water system 21 

infrastructure.  DVWD’s service area is over 23 miles long and is served by over 400 22 

miles of pipelines. 23 
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Q. Mr. Pugh, please describe your QF project. 1 

A. DVWD owns, operates, and maintains the Opal Springs hydroelectric facility for the 2 

generation of electric power, including interconnection facilities, located in Jefferson 3 

County, Oregon (within the region covered by the Western Electricity Coordinating 4 

Council) with a Facility Capacity Rating of 4,300 kW.  DVWD sells its net output 5 

directly to PacifiCorp and the associated, unbundled RECs to various other public and 6 

private entities under RPS mandate who are voluntarily concerned about carbon footprint 7 

and climate change.  Opal Springs Hydro is a “run of the river” low head hydro-electric 8 

facility with a single generator driven by a Kaplan turbine.  Power production is 9 

consistent on a monthly basis with extra production during spring run-off.  The plant 10 

usually produces over 360 days per year. 11 

Q. Mr. Pugh, please describe your current QF contract with PacifiCorp. 12 

DVWD’s current thirty-five-year term contract was executed in 1982 with power 13 

deliveries to begin January 1, 1985 and it shall terminate December 31, 2020.  This 14 

original contract contains both energy and specific capacity payments based upon 15 

demonstrated capacity, and further is the original type of non-bifurcated power purchase 16 

and interconnection agreement.  We will likely need to negotiate a new interconnection 17 

agreement before our current contract expires.   18 

THE 10 MW SIZE THRESHOLD SHOULD NOT BE REDUCED  19 

Q. Do you support keeping the Commission’s current 10 MW size threshold for all 20 
QFs?  21 

A. Yes. 22 
 
Q. Why are you testifying about the size threshold for wind and solar when your 23 

projects are hydro-electric? 24 
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A. We are concerned that PacifiCorp may request to lower the size threshold for other 1 

resoruces like hydro-electric in the future.  We are providing information that may be 2 

helpful in understanding why the size threshold is important for all QFs.  In addition, we 3 

are concerned that the Commission may lower the size threshold for all QFs, even though 4 

PacifiCorp has only requested a lower size threshold for wind and solar QFs.  In no 5 

circumstance should the Commission lower the size threshold for baseload QFs like 6 

hydro-electric projects. 7 

Q. What is the importance of being under the size threshold? 8 
 
A. The primary reason is to avoid being subject to extremely costly negotiation of 9 

replacement power purchase agreements (that are not based upon known published 10 

prices), including highly variable prices and short contract terms.  The Districts do not 11 

have the expertise nor resources to negotiate such prices and terms without significant 12 

third-party assistance and expense.  Further, it has been experienced, and is expected that 13 

such agreements can not be reasonably met without significant time delays, cost, 14 

controversy, and risks associated with fluctuating prices and terms. 15 

Q. Arguments have been made that many QFs are large, sophisticated energy 16 
developers.  Does this apply to your facilities? 17 

 
A. Absolutely not. Although the Districts may be relatively large in terms of acreage and 18 

end-users of water and other delivered resources, our primary business is not the 19 

development of energy producing projects.  Our primary focus is the continued operation 20 

of the critical water systems needed to serve our communities. Maintaining the safe and 21 

reliable nature of our current hydroelectric projects is extremely important, but we are in 22 

the water delivery service sector.  23 
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Q. How important is it to avoided delays and have an expeditious contract completion 1 

process? 2 
 
A. Extremely important, for several reasons.   3 

  Under the current Schedule 37 process, in PacifiCorp’s case, little negotiation 4 

should be necessary to complete the power purchase agreement since it is essentially a 5 

“fill-in-the-blanks” form agreement.  Then current published prices are added to the 6 

agreement as an exhibit.  Provided that avoided cost prices are not in the process of 7 

changing and there are not other obstacles, the agreement should be able to be executed 8 

within a couple of months.  We have been informed that the negotiation process even for 9 

standard contracts can take much longer.  In any event, the successful completion of the 10 

agreement is more assured in the standard contract process than if all terms and prices 11 

must be negotiated.  This is not the case with negotiated contracts which include 12 

negotiated prices whose basis or beginning point is subject to constant change.  We are 13 

not large, sophisticated energy developers, nor can we afford to waste or justify taxpayer 14 

dollars on non-expeditious process in which we have very little expertise. 15 

THE COMMISSION SHOULD MAINTAIN THE CURRENT CONTRACT DURATION 16 
AND CAPACITY PAYMENTS 17 

Q. What are the Commisison’s current requriemetns regarding contract terms? 18 
 
A. QFs should have the option to select contracts of up to 20 years, with fixed prices for the 19 

first 15 years.  20 

Q. Do you support the Commission’s current policy? 21 

A. We support the Commission’s policy regarding a twenty (20) year contract term.  The 22 

fixed price period of 15 years is adequate, and necessary to facilitate the long-term 23 

planning of the hydro operations in context with other planning associated with the water 24 
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systems that we operate.  This includes financing needed to make system improvements, 1 

repairs, and meet or exceed environmental requirements.   We do not support the 2 

Commission’s current policy which does not allow existing QFs that enter into renewal 3 

contracts to be paid for the capacity value they provide to PacifiCorp.  Given the long 4 

resource sufficiency periods, this policy has the practical impact of causing existing QFs 5 

to not be paid for capacity during the majority of their contract years, even if they enter 6 

into a fifteen year contract. 7 

Q. What has PacifiCorp proposed? 8 

A. Three year contract terms for all QFs. 9 

Q. Do you support PacifiCorp’s proposal? 10 
  
A. No.  Three (3) year contracts would put us out of business and jeopardize decades worth 11 

of conservation effort and threaten future reliability of critical water delivery systems to 12 

the public. Existing QFs such as our water districts would be required to enter into short 13 

term three-year contracts likely entirely based on resource sufficiency based prices with 14 

low market rates, without capacity payments.  Even if a QF is willing to obligate itself for 15 

a longer period of time and provide needed capacity to the utility, the QF would not 16 

receive fixed prices or capacity payments.  Under existing policy, an existing QF can at 17 

least enter into a 15-year contract and obtain fixed payments, including capacity during 18 

the resource deficiency years.   19 

Q. Do existing QFs need long term contracts in order to obtain project financing? 20 

A. Absolutely. Our existing projects are part of a large complex of integrated facilities that 21 

deliver critical irrigation and drinking water to citizens, businesses, and animals.  In order 22 

to financially plan, engineer, build and operate these systems, including the hydro 23 
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projects, it is necessary to incorporate long-term financing.  Even with a 15-year power 1 

contract term, it is absolutely necessary to have long-term financing in place that exceeds 2 

such term.  Short-term contracts of three years would make long-term planning nearly 3 

impossible, and very risky for District finances.  Short-term contracts would also 4 

handicap our ability to provide and maintain safe infrastructure and reliable water supply 5 

to citizens, including but not limited to large and small agri-business. We have a hard 6 

enough time getting projects financed with the current contract criteria.  A contract term 7 

of 3 years is not long enough for a project to pay for itself.  Imagine the size of your 8 

monthly payment if you had to buy a house or a car with a 3 year note and then imagine 9 

how many banks would be interested in making a loan with those payments—I am sure 10 

you realize that the answer is: next to none. 11 

Q. Do existing QFs needs to make capital improvements? 12 
 
A. Yes, and in most cases capital improvement projects are going on continuously. 13 

Responsible water districts and suppliers typically have a substantial annual ongoing 14 

capital improvement and safety program that relies on long-term debt.  District water 15 

systems are expensive to maintain and large piping and other capital improvement 16 

projects are critical to supporting the needs of a growing society dependent on water and 17 

agriculture.  Capital improvements rely on long-term debt financing and our ability to 18 

meet debt service.  Long-term financing necessary to maintain safe and aging 19 

infrastructure is not only critical to saving and protecting lives, but simply the responsible 20 

thing to do. 21 
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Q. Do existing QFs need pricing stability? 1 

A. Price stability and certainty for current and potential new power purchase agreements is 2 

of utmost importance.  Pricing stability and certainty are essential for reliable water 3 

service.  For districts with existing contracts, reliability on power purchase agreement 4 

pricing is commensurate with water being available out of the faucet at your home, or 5 

not. 6 

Q. Why is it important for a QF to not renegotiate a contract every three years? 7 
 
A. In addition to the reasons above, frequent renegotiations would harm our ability to make 8 

long-term plans that rely upon stable prices.  Entering into a standard power purchase 9 

agreement every three years would be beyond challenging, and subject Districts and their 10 

patrons to unnecessary costs, risks, harm, and even the re-opening of interconnection 11 

agreements (which are also extremely difficult and costly to execute).  Changing the 12 

standard price and contract threshold to a lower level, thereby requiring the Districts to 13 

negotiate pricing and contracts every three years would be draconian, and a complete 14 

waste of taxpayer dollars.  The Districts should not be subjected to perpetual and wasteful 15 

negotiation that would ultimately harm the public whom depends upon reliable water 16 

service. 17 

Q. Does a three-year term harm a QF’s ability to sell its RECs? 18 

A. Yes.  In addition to generating power, the electrical generation output of our projects also 19 

produces non-energy environmental, economic and social benefits.  Some of these 20 

separate non-energy benefits are called “green tags,” “tradable renewable certificates,”  21 

and “RECs,” which can be sold on the market to third parties or the utilities themselves.  22 

Purchasers of these non-energy attributes often wish to enter into long-term contracts in 23 
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excess of ten years.  Based on our personal experience, we believe that we can procure 1 

greater sales opportunities and obtain much higher and more stable prices if we can enter 2 

into contracts for periods greater than three years.  However, we may not be able to agree 3 

to sell the non-energy benefits under a long-term contract if we can only enter into a 4 

three-year contract to sell our electricity to the utility.  Therefore, a short three-year 5 

contract can cause significant and unnecessary harm to a QF’s ability to sell the non-6 

energy attributes. We are more than willing to develop our own innovative ways to 7 

realize a premium on our power production, but allowing sufficient and fair rates over a 8 

reasonably long time period to support and plan our projects with base production 9 

revenue is absolutely paramount. 10 

Q. Does this conclude your testimony? 11 

A. Yes. 12 
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I. INTRODUCTION  1 

Q. Please state your name and business address. 2 

A. My name is John R. Lowe.  I am the director of the Renewable Energy Coalition 3 

(the “Coalition”).  My business address is 12040 SW Tremont Street, Portland, 4 

Oregon 97225. 5 

Q. Please describe your background and experience. 6 

A. In 1975, I graduated from Oregon State with a B.S.  I was employed by 7 

PacifiCorp for thirty-one years, most of which was spent implementing the Public 8 

Utility Regulatory Policies Act (“PURPA”) regulations throughout the utility’s 9 

multi-state service territory.  My responsibilities included all contractual matters 10 

and supervision of others related to both power purchases and interconnections.  11 

Since 2009, I have been directing and managing the activities of the Coalition as 12 

well as providing consulting services to individual members related to both power 13 

purchases and interconnections. 14 

Q. On behalf of you are you appearing in this proceeding? 15 

A. I am testifying on behalf of the Coalition.   16 

Q. Please describe the Coalition and its members. 17 

A. The Coalition was established in 2009, and is comprised of thirty members who 18 

own and operate nearly fifty non-intermittent small renewable energy generation 19 

qualifying facilities (“QFs”) in Oregon, Idaho, Montana, Washington, Utah, and 20 

Wyoming.  Several types of entities are members of the Coalition, including 21 

irrigation districts, water districts, corporations, and individuals.   Except two, all 22 

are small hydroelectric projects.  23 

24 
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Q. What are the Coalition’s interests in this proceeding? 1 

A. The Coalition has a number of key interests in this proceeding.  First, our goal is 2 

to ensure fair and reasonable contract terms and conditions, and avoided cost rates 3 

for small projects under the standard contract and rate eligibility cap.  Second, the 4 

Coalition’s members are primarily existing QFs, and our goal is to ensure that any 5 

final order in this proceeding recognizes and accounts for the unique 6 

circumstances and benefits of existing projects.  Finally, the Coalition recognizes 7 

that PURPA must work to benefit all interested parties, including the utilities, 8 

ratepayers, and new and existing QFs of various sizes.  The Coalition’s goal is 9 

that PURPA policies account for all these interests, and the changes (if any) 10 

adopted by Oregon Public Utility Commission (the “Commission”) are narrowly 11 

tailored to resolve specific problems.  Any policy changes should not unduly 12 

harm any one, especially parties not causing the problems that led to the utilities’ 13 

filings. 14 

Q. Please summarize Idaho Power’s requests in this case. 15 

A. Idaho Power has requested: 1) to lower the standard contract eligibility cap to 100 16 

kW for wind and solar QFs; 2) to lower the standard contract term to two years 17 

for wind and solar QFs; 3) approval of a solar integration charge; and 4) to change 18 

its resource sufficiency determination. 19 

Q. Please summarize your testimony. 20 

A. The alleged problems facing Idaho Power are exaggerated, and the problems (if 21 

any) are not caused by baseload QFs, and any policy changes (if any) that result 22 

from these proceedings should exempt baseload projects.  Second, I explain the 23 
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unique reasons why that there should be no change in policy for existing projects.  1 

Existing projects are also not causing any problems, and in fact are providing 2 

significant benefits to the utilities.  In addition, imposing a policy change like a 3 

shortened contract term on existing QFs could have significant and unnecessary 4 

harm on these projects, the utilities, and ratepayers.  5 

Q. What are your specific responses to Idaho Power’s filings? 6 

A. First, the Commission should not lower the size threshold or contract terms for 7 

any QFs.  However, if the Commission lowers the size threshold or contract 8 

terms, then it should not apply to baseload QFs, which is consistent with Idaho 9 

Power’s recommendation in this case.  Second, the Commission should not 10 

change Idaho Power’s resource sufficiency period or capacity deficit at this time.  11 

Third, the Coalition has no position on Idaho Power’s solar integration charge at 12 

this time.   13 

II. CONTRACT TERM AND SIZE THRESHOLDS SHOULD NOT BE 14 
REDUCED  15 

 16 
Q. Please describe the alleged problems facing the Idaho Power. 17 

A. Idaho Power has supported its request to reduce the contract term with claims 18 

regarding the harm caused by new large wind and solar QFs.  For example, Idaho 19 

Power states that they have a large amount of new wind and solar projects under 20 

contract, and a large number of additional wind and solar QFs seeking new 21 

contracts.  Idaho Power alleges significant customer rate and reliability concerns 22 

associated with this large amount of large wind and solar QFs.   23 

24 
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Q. Do you agree with Idaho Power that they are facing significant problems 1 

associated with new PURPA projects? 2 

A. I agree that Idaho Power is facing a large number of new contract requests and 3 

new contracts.  This is a legitimate issue that warrants consideration.    4 

  In my experience, not all of the QFs that request contracts, or that even 5 

enter into contracts, ever come on line.  I worked at PacifiCorp after PURPA was 6 

passed and in the early years there was a huge number of new requests for 7 

hydroelectric projects, and only a small fraction were developed.  Over my years 8 

at PacifiCorp, very few of the projects that sought contracts, or even of those that 9 

signed contracts, eventually became operating and selling electricity. 10 

  Utilities like Idaho Power also typically over estimate the costs and harms 11 

associated with QFs, and underestimate their benefits.  Utilities do not earn a 12 

return on purchases from QFs, and often allege that they harm ratepayers even 13 

when QFs are a lower cost and more reliable source of power than the market or 14 

the utilities’ own generation resources. 15 

  In any event, these problems are not caused by baseload projects under the 16 

current standard contract rate threshold.  I will address this later in my testimony. 17 

Q. Do you have any indication that Idaho Power’s potential problems may be 18 
exaggerated?  19 

 20 
A. Yes.  Idaho Power has a history of exaggerating the level of expected new QFs.  21 

In 2012, Idaho Power claimed it was facing a “deluge” of over 70 MWs of new 22 

Oregon wind QFs.  This deluge quickly dried up with Idaho Power entering into 23 

far fewer contracts.  I am not aware of any of these operating.   24 
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  Idaho Power now states that it entered into 461 MWs of new solar 1 

generation in Oregon and Idaho.  Application to lower standard contract eligibility 2 

cap and to reduce the standard contract term (“Application”) at 1-2.  Idaho Power, 3 

however, admits that almost a third or 144 MWs have already had their contracts 4 

terminated.  Idaho Power also alleges that it currently has an extraordinary level 5 

of requests for new PURPA contracts, including “additional 1,326 MW of solar 6 

capacity actively seeking PURPA contracts, 245 MW of which are in Oregon.”  7 

Application at 2.   8 

  Despite these potential contracts, there are a number of reasons why this 9 

new solar generation may not occur.  For example, it appears that Idaho Power no 10 

longer has much available transmission capacity, and any new QFs will be 11 

required to pay for expensive transmission upgrades.  Specifically, Idaho Power 12 

states: 13 

The five Oregon Qualifying Facility (“QF”) wind projects and the 14 
six Oregon QF solar projects will require network transmission 15 
upgrades for network transmission service.  These projects will use 16 
all of the incremental transmission capacity from their respective 17 
network transmission upgrades leaving no transmission capacity 18 
for additional generation projects, regardless of size, in this area of 19 
Idaho Power’s transmission system.  20 

 21 
 It is extremely unlikely that Idaho Power will have sufficient available 22 

interconnection and transmission capacity to accommodate a large amount of any 23 

type of new generation, especially given the current the historically low avoided 24 

cost rates.  Transmission issues alone could put a sudden halt to much of the 25 

potential QF development.  In addition to transmission issues, there are the 26 

traditional forces related to project financing, ordinary risks of development, 27 
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interconnection costs, utility hostility, and many other factors that will reduce the 1 

number of projects that are eventually constructed.   2 

Q. How should the Commission address the alleged problems facing Idaho 3 
Power? 4 

 5 
A. The Commission should reject Idaho Power’s proposal to lower the size threshold 6 

and standard contract term for wind and solar QFs.  Alternatively, if the 7 

Commission is inclined to adopt any relief, then it should not apply to small or 8 

existing baseload QFs.   This alternative recommendation is consistent with Idaho 9 

Power’s recommendation that relief be limited to wind and solar QFs.   10 

Q. Please describe what you mean by projects under the standard contract rate 11 
threshold. 12 

A. The standard contract rate eligibility threshold is the maximum size for a QF to be 13 

eligible to sell power at a utility’s published avoided cost rates.  The current rate 14 

eligibility cap is 10 megawatts (“MW”) for all generation resources, except there 15 

is a temporary 3 MW cap for solar generation. 16 

Q. Is the standard contract and rate threshold important? 17 

A. Yes.  It is much more difficult for QFs to negotiate contracts over the rate 18 

eligibility cap than those below the cap.  All states that I work in allow smaller 19 

QFs to obtain published rates instead of negotiating rates or having their rates 20 

determined by a utility computer model. 21 

Q. Why are small projects treated differently than larger projects? 22 

A. There are a number of important reasons for treating smaller projects differently, 23 

some which include developer sophistication, transaction costs, economies of 24 

scale, and the inability to economically access alternative markets.  It is important 25 
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to recognize the unique difficulties facing smaller projects, and allowing smaller 1 

projects to sell power at a published rate helps mitigate some of these difficulties. 2 

  Negotiating contracts can be costly in terms of upfront transactional costs.  3 

Small QFs do not typically have in house attorneys and experts with the skills to 4 

assist in the evaluation and negotiation of contracts.  Therefore, they often need to 5 

hire outside experts.  In addition, negotiating a QF contract with a utility can take 6 

a great deal of time.  All of these transactional costs can impose significant 7 

economic burdens, and even make a smaller project uneconomical.  8 

  Most small projects also do not have the options available to larger 9 

projects.  This is especially true for small hydro, geothermal and many biomass 10 

projects.  For example, large scale resources developed by utilities or large 11 

independent power producers benefit from being sized so that the dollar-per-12 

kilowatt investment required to build the plant is less than for a much smaller 13 

sized QF of the same basic technology.  Similarly, it is my understanding that the 14 

typical short-term power sale trades in the Pacific Northwest electricity market 15 

are for blocks of 25 MW power, and small QFs cannot effectively participate in 16 

this market.   17 

Q. Please explain what you mean by existing QFs? 18 

A. Existing QFs are those projects that are already operating and are generally selling 19 

power to the interconnected utility.  Some of these projects have been operating 20 

since the mid 1980s.   21 

  Existing projects face some unique challenges.  Existing projects must 22 

enter into a replacement power purchase agreement (“PPA”) when their current 23 
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PPA expires.  In Oregon, this always means that their new PPA starts during a 1 

term that includes an initial period of utility resource sufficiency.  Most existing 2 

projects have been operating for years, and may require major replacement and/or 3 

upgrading of their equipment, conveyance structures and other facilities including 4 

interconnections.  New interconnection agreements are often required.  There can 5 

be significant costs involved in addressing these needs or requirements  6 

Q. Are existing QFs treated differently than new QFs? 7 

A. Yes.  For example, existing QFs are included in the utilities’ resource plans.  8 

These QFs have been and will continue to contribute to the utilities’ capacity 9 

needs, which justifies paying existing QFs a capacity payment that recognizes 10 

their capacity value when they renew their contracts regardless of the utilities’ 11 

resource position.  California and Idaho require capacity payments to existing QFs 12 

during the resource sufficiency period to recognize that they provide capacity 13 

value to the utilities during all years and are expected to continue to sell power to 14 

the utilities.       15 

Q. Would changing PURPA policy to include a two-year or another short 16 
contract term harm these existing and small projects? 17 

A. Yes.  Currently, small QFs can enter into a twenty-year contract term (the last five 18 

years are based on market prices). 19 

    Renegotiating PPAs can be time consuming and costly, especially for 20 

small and existing QFs, and could be expected to be very burdensome if required 21 

every five years or less.  As I explained above, small existing facilities nearly 22 

always do not have the option of selling their power to other entities, and typically 23 

only have the choice of continuing to sell their power to their interconnected 24 



  Coalition/100 
  Lowe/9 
 

utility or shutting down.  Also, since existing QFs, especially small hydro projects 1 

that are FERC licensed or exempted are not going mobile, there is no need to 2 

place a significant burden and the cost of constantly entering into new short-term 3 

contracts.   4 

  Significantly shortening the contract term for small QFs would also harm 5 

the utilities and ratepayers.  It is my understanding that that small hydroelectric 6 

QFs below the rate eligibility cap make up the majority of Idaho Power’s overall 7 

system individual PURPA projects.  According to Idaho Power, small 8 

hydroelectric projects make up 68 of the total 133 that utility’s PURPA projects 9 

under contract. Requiring the utilities to renegotiate all of these small QF 10 

contracts every two years, for example, would be costly for the utilities.  These 11 

unnecessary costs would be passed on to ratepayers.   12 

Q. Would the practical result of Idaho Power’s short contract terms result in 13 
QFs never or almost never being paid for capacity? 14 

 15 
A. Yes.  Idaho Power’s proposal for short contract terms means that there will 16 

always be a period of resource sufficiency, which may prevent QFs from being 17 

paid for capacity.  If the resource sufficiency period is short and the contract term 18 

length is limited to a couple or few years, then projects will no longer receive 19 

capacity payments because the next capacity deficit will normally be more than 20 

the contract term.  21 

Q. Can you provide an example? 22 
 23 
A. Yes.  Under Idaho Power’s proposal, QFs will not be paid for capacity if they 24 

enter into a contract when the next thermal resource acquisition is in longer than 25 

the contract term.  For example, assume that Idaho Power is planning its next 26 
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thermal resource acquisition in three years (2018).  Under Idaho Power’s proposal, 1 

a QF that enters into a new two-year contract in 2015 will not be paid for capacity 2 

during the entire contract term.  In 2018, Idaho Power will have a new IRP, which 3 

will likely not be planning on a new thermal resource for more than two years, 4 

and its new avoided costs will not have any capacity payments during this 5 

“sufficiency” period.  If the QF renews its contract and enters into a new two-year 6 

contract in 2018, then the QF will again not be paid for capacity.  The QF could 7 

continue entering into renewing contracts for the rest of its useful life, but never 8 

be paid for capacity.  The QF will have caused Idaho Power to reduce both its 9 

energy and capacity needs (including the capacity related to the next planned 10 

thermal resource), however, the QF will not be paid for capacity under the 11 

company’s approach. 12 

  This example highlights the ridiculousness of Idaho Power’s proposed two 13 

year contract term.  If contract terms are shortened to five or ten years, then 14 

similar problems will exist.  As long as the contract term is shorter than the 15 

resource sufficiency period, then the QFs will not be paid for capacity. 16 

Q. Are small and existing projects contributing to the utilities’ alleged 17 
problems? 18 

A. No.  Assuming that all of the utilities alleged problems are true, these problems 19 

are not being caused by existing and small QFs.  Idaho Power should be 20 

commended for recognizing this fact when it requested that its relief only apply to 21 

wind and solar.  It is appropriate for any utility when seeking a change in policy 22 

to narrow its requested relief in a manner that solves the particular problem and 23 

does not cause unintended consequences.  Idaho Power took the first step in only 24 
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directing its relief toward those QFs that are arguably causing problems.  While I 1 

disagree that the potential problems alleged by Idaho Power warrant any relief, I 2 

appreciate that Idaho Power at least recognized that small and existing baseload 3 

QFs benefit rather than harm ratepayers.   4 

  For example, the hydroelectric projects under the rate eligibility cap 5 

provide only 154 megawatts of the total current 1,302 megawatts of PURPA 6 

nameplate generation.  While there is a large number of QFs under the published 7 

rate eligibility cap, the total megawatt size of these existing projects is small and 8 

not causing the alleged rate or reliability concerns identified by Idaho Power.   9 

  In fact, these projects provide Idaho Power with significant benefits.  For 10 

example, many of these projects are seasonal, which means that they provide 11 

Idaho Power with valuable capacity.  Limiting the contract length to these 12 

projects not only does not address the problems identified by Idaho Power, but 13 

may harm both Idaho Power and its ratepayers.  The Commission’s final order in 14 

this proceeding should be careful not to harm those QFs that are not contributing 15 

to the problems faced by the utilities.   16 

II. CHANGE IN RESOURCE SUFFICIENCY AND DEFICIENCY PERIOD  17 
 18 
Q. What is Idaho Power proposing regarding its resource sufficiency and 19 

deficiency period? 20 
 21 
A. Idaho Power has requested a change in the demarcation between its resource 22 

sufficiency and deficiency period from 2016 to 2021.  23 

Q. Why is this important? 24 
 25 
A. The demarcation between resource sufficiency and deficiency also called the date 26 

of the next capacity deficit.  This is something of a misnomer because the utilities 27 



  Coalition/100 
  Lowe/12 
 

often acquire capacity resources during their sufficiency period and the estimated 1 

resource sufficiency period is often overstated.  Also, the integrated resource plan 2 

has little analysis regarding the correct demarcation regarding resource 3 

sufficiency and deficiency because the demarcation is typically outside of the 4 

Action Plan. 5 

   For avoided cost rate purposes, however, this demarcation is very 6 

important because during the period of resource sufficiency avoided cost prices 7 

are based on market purchases, and during the period of resource deficiency 8 

avoided cost prices are based on the costs of a thermal resource (or a renewable 9 

resource for the renewable avoided cost rates of PacifiCorp and Portland General 10 

Electric, but not Idaho Power).  Thus, there is a relatively arbitrary and inaccurate 11 

date for a capacity deficit that has a huge impact on avoided cost rates.   12 

Q. What is your recommendation? 13 
 14 
A. The Commission should reject Idaho Power’s request.  Idaho Power’s request is 15 

an out of cycle avoided cost update, and such updates previously have been 16 

disfavored by the Commission.    The Commission has established policies for 17 

changing avoided cost rates, and Idaho Power’s request to change to extend its 18 

resource sufficiency period without a acknowledged IRP update or 19 

acknowledgment of the new 2015 IRP is inconsistent with these policies. 20 

  Also, Idaho Power’s request is unnecessary.  Idaho Power has already 21 

filed its 2015 integrated resource plan, which may be acknowledged by the 22 

Commission shortly after this proceeding is completed.  All of the discussion 23 

regarding capacity deficits and resource sufficiency periods in this proceeding 24 
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may be an unnecessary waste of valuable utility, Commission, and QF resources.  1 

The utility’s and Commission’s costs are ultimately paid for by ratepayers. 2 

Q. What is the Commission’s established process for avoided cost rate changes? 3 
 4 
A. The Commission has approved a process for changing avoided cost rates annually 5 

at a specific time (May 1) plus another potential update after IRP 6 

acknowledgement.  The Coalition generally supports this process because it 7 

allows frequent avoided cost updates, but a more predictable avoided cost rate 8 

update schedule than under the Commission’s previous ad hoc updates. 9 

  Recounting the history of why we have the current process may be helpful 10 

to understand why Idaho Power’s proposed update should be rejected.  By statute, 11 

avoided cost rate updates should occur every two years, and must happen in a 12 

manner that allows for a settled and uniform institutional climate for QFs.  The 13 

Commission historically has allowed the utilities to update their avoided cost rates 14 

at least every two years coincident with the IRP process.   15 

  While the Commission had a two-year update policy, in practice parties 16 

have requested and sometimes obtained avoided cost rate updates more frequently 17 

than every two years.  In other words, the Commission’s standard two-year cycle 18 

was not consistently followed, which resulted in ad hoc updates that resulted in 19 

significant pricing uncertainty to QFs negotiating contracts with the utilities.  This 20 

harmed QFs because predictability of price changes is one of the most important 21 

aspects of project development and continued operation, and unforeseen avoided 22 

cost updates can prevent a QF from successfully completing a contract.  23 

Unscheduled updates would completely upset a QF’s plans to complete their 24 
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negotiation process before a scheduled update will occur to obtain price certainty 1 

and not have their avoided cost rates significantly change in the middle of the 2 

negotiation process.  QFs and the utilities have an asymmetrical level of 3 

information, including whether an update will increase or decrease the avoided 4 

cost rates.   5 

  Overall, unexpected updates have been an additional barrier to QF 6 

development and the utilities have used them as an opportunity to delay the 7 

negotiation process.  The utilities have an incentive to delay the negotiation 8 

process or impose other barriers to finalizing a contract if avoided cost rates are 9 

declining, and the opposite incentive if avoided cost rates are increasing.  This is 10 

exemplified by Idaho Power’s actions in this case in which it delayed contract 11 

negotiations based on its knowledge that it planned to file its applications to lower 12 

avoided cost rates, size thresholds, and contract lengths. 13 

  In order to reduce these problems, the Commission adopted its current 14 

process of annual updates and an update after IRP acknowledgment (with the 15 

opportunity to waive one of the updates if they occur with in 60 days of each 16 

other).  Docket No. UM 1610, Order No. 14-058 at 25-26.  This protects 17 

ratepayers from outdated avoided cost rates, but also provides QFs with 18 

predictability and certainty regarding rate changes. 19 

Q. Is Idaho Power’s request to change the sufficiency period consistent with the 20 
Commission’s policy on avoided cost updates? 21 

 22 
A. No.  Idaho Power’s request to change its resource sufficiency period is what the 23 

Commission calls an “out of cycle update.”  The Commission also established 24 

guidelines regarding whether out of cycle updates should be allowed, stating that 25 
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it would make it more difficult for parties to obtain updates outside of the normal 1 

process than in the past: 2 

we will continue to allow requests for mid-cycle updates for 3 
significant changes to avoided cost prices. However, in light of our 4 
decision here to require annual updates in addition to updates 5 
following IRP acknowledgement, we caution stakeholders that the 6 
“significant change” required to warrant an out-of-cycle update will 7 
be very high. 8 
We expect the parties to use this option infrequently. 9 
 10 

 Docket No. UM 1610, Order No. 14-058 at 25-26.   11 

Q. Do you believe Idaho Power has met this “very high” standard? 12 
 13 
A. No.  I do not believe that Idaho Power has provided clear and convincing 14 

evidence to meet this “very high” standard for an early adjustment in its avoided 15 

cost rates.  Idaho Power states that the early update is warranted because the 16 

inclusion of 440 MW of demand response would shift the capacity deficit to 2021 17 

from 2016.  I agree that both the size of the resource acquisition and the change 18 

from 2016 to 2021 by themselves could potentially be considered significant. 19 

  My concern primarily has to do with timing, and reviewing this change in 20 

isolation.  Idaho Power filed an integrated resource plan on June 30, 2015.  The 21 

IRP is supposed to be processed in a little over six months.  OAR § 860-027-22 

0400(10)(b).1  I understand that IRPs have become more complex and can last 23 

over six months, but Idaho Power should have an acknowledged IRP early in 24 

2016.  This may be only a month or two after a final order in this proceeding.  The 25 

Commission should not accept or approve a filing that is designed to result in a 26 

                                                
1  The rule reads: “Commission staff and parties must file any comments and 

recommendations with the Commission and present such comments and 
recommendations to the Commission at a public meeting within six months of the 
energy utility’s filing of its request for acknowledgement of proposed change.” 
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major avoided cost rate change only a month or two before the utility’s IRP is 1 

acknowledged (which results in a new avoided cost rate change based on more 2 

complete information). 3 

Q. Is there Commission precedent for rejecting Idaho Power’s proposal? 4 

A. Yes.  Before the Commission established its current “very high” standard, it 5 

rejected a request by QFs to increase avoided cost rates after a dramatic increase 6 

in gas prices under a lower standard.  At the time Idaho Power opposed the 7 

change because it was planning to file new avoided cost rates soon and the gas 8 

price change was only one factor among many that should be taken into account.  9 

This is similar to the current circumstances with Idaho Power planning to file 10 

updated avoided cost rates soon after the completion of this proceeding based on 11 

more than one factor. 12 

    In 2007, the Commission recognized that the facts of the situation would 13 

result in a major change in avoided cost rates and that “may warrant the updated 14 

avoided cost filings as contemplated by” its previous orders.  Order No. 07-199 at 15 

2.  In other words, the Commission agreed that the avoided cost rates were going 16 

to updated soon and were inaccurate.   Despite this, the Commission rejected the 17 

attempt to revise avoided cost rates early because the utilities would need to file 18 

new avoided cost rates soon.    19 

  The same rationale applies here.  When Idaho Power made its filing, an 20 

annual avoided cost update was expected in only one week.  Similarly, Idaho 21 

Power’s avoided cost rates will need to be revised shortly after the completion of 22 

a final order in this proceeding to account for changes in the company’s integrated 23 
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resource plan.  As Idaho Power explained in 2007, the IRP will account for a 1 

myriad of potential issues and more than just the additional demand response 2 

resources.  The Commission should reaffirm that it will use the process of annual 3 

updates, and an update after IRP acknowledgement, and reject Idaho Power’s 4 

proposed change in its resource sufficiency. 5 

III. CONCLUSION 6 

Q. Please summarize your testimony. 7 

A. The Commission should reject Idaho Power’s proposal to lower the size threshold 8 

and contract term for wind and solar QFs.  In the alternative, if the Commission 9 

lowers the contract term to anything short of twenty years or size threshold to 10 

anything less than 10 MWs, whatever relief adopted should only apply to wind 11 

and solar QFs, as Idaho Power has requested.  The Commission should not update 12 

Idaho Power’s resource sufficiency period or capacity deficit in a stand alone 13 

proceeding because it would upset the expectations of QFs and it is unnecessary.  14 

Most importantly, allowing an avoided cost rate change in this proceeding would 15 

create a dangerous precedent and harmful uncertainty regarding when utility’s can 16 

update their avoided cost rates.  All of this would occur when it will have little 17 

practical impact. 18 

Q. Does this conclude your testimony? 19 

A.  Yes 20 
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                                        Cheryl A. LaFleur, and Colette D. Honorable. 

                                         
 

NOTICE OF INTENT NOT TO ACT AND DECLARATORY ORDER 
 

(Issued November 22, 2016) 
 
1. On September 12, 2016, as supplemented on September 26, 2016, Windham   
Solar LLC (Windham) and Allco Finance Limited (together, Petitioners) filed a petition 
for enforcement against Connecticut Public Utilities Regulatory Authority (Connecticut 
Authority) pursuant to section 210(h)(2)(B) of the Public Utility Regulatory Policies Act 
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of 1978 (PURPA).1  Petitioners claim that the Connecticut Authority’s August 24, 2016 
final decision (Final Decision) violates the Commission’s PURPA regulations regarding a 
qualifying facility’s (QF) ability to sell pursuant to a legally enforceable obligation at a 
forecasted avoided cost rate. 

2. Notice is hereby given that the Commission declines to initiate an enforcement 
action pursuant to section 210(h)(2)(A) of PURPA.2  Our decision not to initiate an 
enforcement action means that Petitioners may themselves bring an enforcement action 
against the Connecticut Authority in the appropriate court.3  We issue a declaratory ruling 
below, however, providing our views on a number of the substantive questions raised by 
the parties’ pleadings.4 

3. Petitioners argue that the Connecticut Authority erred by concluding that 
Windham is not entitled to a legally enforceable obligation at a forecasted avoided cost 
rate.  Petitioners also disagree with the Connecticut Authority’s determination that 
Eversource has no need for capacity.   

4. The Commission’s regulations expressly provide that “each” QF has the option to 
provide energy or capacity pursuant to a legally enforceable obligation.5                 
Section 292.304(d)(1) of the Commission’s regulations addresses the option to sell 
energy as available, while section 292.304(d)(2) of the Commission’s regulations 
addresses the option to sell energy or capacity pursuant to a legally enforceable 
obligation over a specified term.  Moreover, the former provides for an energy price 
based on avoided costs calculated at the time of delivery, while the latter provides (at the 
QF’s option) for pricing based on either avoided costs calculated at the time of delivery 

                                              
1 16 U.S.C. § 824a-3(h)(2)(B) (2012).  

2 16 U.S.C. § 824a-3(h)(2)(A) (2012). 

3 16 U.S.C. § 824a-3(h)(2)(B) (2012). 

4 The Administrative Procedure Act expressly provides for agencies to issue 
declaratory rulings, 5 U.S.C. § 554(e) (2012), and the Commission’s regulations similarly 
provide for the Commission to issue such rulings.  18 C.F.R. § 385.207(a)(2) (2016). 

5 18 C.F.R. § 292.304(d) (2016) (“Each qualifying facility shall have the option 
either:  (1) To provide energy as the qualifying facility determines such energy to be 
available for such purchases, in which case the rates for such purchases shall be based on 
the purchasing utility’s avoided costs calculated at the time of delivery; or (2) To provide 
energy or capacity pursuant to a legally enforceable obligation for the delivery of energy 
or capacity over a specified term, in which case the rates for such purchases, at the option 
of the qualifying facility exercised prior to the beginning of the specified term, be based 
on either:  (i) The avoided costs calculated at the time of delivery; or (ii) The avoided 
costs calculated at the time the obligation is incurred.”). 
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or at the time the obligation is incurred.6  Thus, regardless of whether a QF can provide 
firm output, that QF has the option to sell its output pursuant to a legally enforceable 
obligation with a forecasted avoided cost rate.7   

5. In its Final Decision, the Connecticut Authority concluded that Windham is only 
entitled to sell its output to Eversource pursuant to Rate 980, which provides an avoided 
cost rate that amounts to the real-time energy price for ISO-New England.  The avoided 
cost rate provided by Rate 980 is the type of rate within the scope of                        
section 292.304(d)(1) of the Commission’s regulations.  However, Windham has not 
opted to sell its output pursuant to section 292.304(d)(1) of the Commission’s 
regulations.  Rather, Windham has opted to sell its output pursuant to section 
292.304(d)(2)(ii) of the Commission’s regulations, which it is entitled to do (and at a rate 
based on avoided costs calculated at the time the legally enforceable obligation is 
incurred – which it is also entitled to do),8 and, therefore, the Connecticut Authority must 
recognize that a legally enforceable obligation exists and calculate the appropriate 
forecasted avoided cost rate pursuant to section 292.304(d)(2)(ii) of the Commission’s 
regulations.9 

6. That being said, although state regulatory authorities cannot preclude a QF – even 
an intermittent QF – from obtaining a legally enforceable obligation with a forecasted 
avoided cost rate, we remind the parties that the Commission’s regulations allow state 
                                              

6 Compare 18 C.F.R. § 292.304(d)(1) (2016) with 18 C.F.R. § 292.304(d)(2) 
(2016). 

7 Exelon Wind 1, L.L.C. v. Nelson, 766 F.3d 380, 400 (5th Cir. 2014), suggested 
that, because only “firm power” QFs can provide certainty that “promised power actually 
will be produced and readily available,” “it makes sense that only they should be able to 
select between the rate options” of avoided cost at the time of delivery and avoided cost 
when a legally enforceable obligation is incurred.  This distinction, though, is not found 
in the Commission’s regulations, and the states, as recognized by the court, are required 
to implement those regulations.  See id. at 384-85; accord 16 U.S.C. § 824a-3(f) (2012).  
Rather, section 292.304(d) expressly provides that “[e]ach qualifying facility shall have 
the option…[t]o provide energy or capacity pursuant to a legally enforceable obligation 
for the delivery of energy or capacity over a specified term,” and “at the option of the 
qualifying facility” the rate may be based on “[t]he avoided costs calculated at the time 
the obligation is incurred.”  18 C.F.R. § 292.304(d) (2016) (emphasis added). 

8 18 C.F.R. § 292.304(d)(2) (2016). 

9 Allco Renewable Energy Ltd., v. Mass. Elec. Co., No. 15-13515-PBS, 2016    
WL 5346937, at *22 (D. Mass. Sept. 23, 2016) (even in restructured state, the risk is 
shared; as in any contract, the purchasing utility bears the risk that prices will decrease in 
the future below the originally set level, and the selling QF bears the corresponding risk 
that prices will increase above the originally set level). 
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regulatory authorities to consider a number of factors in establishing an avoided cost 
rate.10  These factors which include, among others, the availability of capacity, the QF’s 
dispatchability, the QF’s reliability, and the value of the QF’s energy and capacity, allow 
state regulatory authorities to establish lower avoided cost rates for purchases from 
intermittent QFs than for purchases from firm QFs.  

7. The Connecticut Authority also has concluded that Eversource has no need for 
capacity because it is located in a restructured state and its capacity needs are met by 
ISO-New England Inc.’s forward capacity auction.  However, to the extent that 
Eversource’s capacity needs can be satisfied by Windham’s QFs rather than through the 
capacity auction, the avoided cost rates available to Windham should include an estimate 
of Eversource’s avoided cost of capacity.  Connecticut Authority stated in its Final 
Decision that Eversource can self-manage up to 20 percent of its load, which suggests 
that Eversource may well have capacity needs that can be met outside of the capacity 
auction.  Moreover, independent of Eversource’s ability to self-manage, Eversource’s 
reliance on ISO-New England Inc.’s forward capacity auction does not mean that 
Eversource has no need for capacity, but rather its reliance on the capacity auction 
demonstrates only that Eversource acquires capacity through that auction, and there is no 
indication that Eversource would be unable to realize the appropriate value of any 
capacity it acquires from a QF by simultaneously offering that capacity into the auction 
with its bids to purchase capacity from the auction.   

8. Finally, the Commission has long held that its regulations pertaining to legally 
enforceable obligations “are intended to reconcile the requirement that the rates for 
purchases equal to the utilities’ avoided cost with the need for qualifying facilities to be 
able to enter into contractual commitments, by necessity, on estimates of future avoided 
costs” and has explicitly agreed with previous commenters that “stressed the need for 
certainty with regard to return on investment in new technologies.”11  Given this “need 
for certainty with regard to return on investment,” coupled with Congress’ directive that  

  

                                              
10 18 C.F.R. §§ 292.304(e)-(f) (2016). 

11 Small Power Production and Cogeneration Facilities; Regulations 
Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, Order 
No. 69, FERC Stats. & Regs. ¶ 30,128, at 30,880, order on reh’g sub nom. Order         
No. 69-A, FERC Stats. & Regs. ¶ 30,160 (1980), aff’d in part vacated in part, Am. Elec. 
Power Serv. Corp. v. FERC, 675 F.2d 1226 (D.C. Cir. 1982), rev’d in part sub nom. Am. 
Paper Inst. v. Am. Elec. Power Serv. Corp., 461 U.S. 402 (1983). 
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the Commission “encourage” QFs,12 a legally enforceable obligation should be long 
enough to allow QFs reasonable opportunities to attract capital from potential investors.13  

By the Commission. 

 
 
 
 

Kimberly D. Bose, 
Secretary. 

 

                                              
12 16 U.S.C. § 824a-3(a) (2012). 

13 18 C.F.R. § 292.304(d)(2) (2016) our regulations, do not, however, specify a 
particular number of years for such legally enforceable obligations. 
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ORDER DENYING “REQUESTS FOR REHEARING, RECONSIDERATION OR 
CLARIFICATION” 

 
(Issued February 19, 2010) 

 
1. On November 19, 2009, the Commission issued an order responding to a petition 
for enforcement under section 210(h) of the Public Utilities Regulatory Policies Act of 
1978 (PURPA) filed by JD Wind 1, LLC, JD Wind 2, LLC, JD Wind 3, LLC, JD Wind 4, 
LLC, JD Wind 5, LLC, and JD Wind 6, LLC (collectively, JD Wind).1  In the November 
19 Order, the Commission gave notice that it declined to initiate an enforcement action 
pursuant to the section 210(h) of the Public Utility Regulatory Policies Act of 1978 
(PURPA).2  In the November 19 Order, in response to JD Wind’s petition for declaratory 
order, the Commission also declared that the May 1, 2009 decision of the Public Utility 
Commission of Texas (Texas Commission)3 -- which determined that JD Wind’s wind-
powered generation is not entitled to a legally enforceable obligation and an avoided cost 

                                              
1 JD Wind 1, LLC, 129 FERC ¶ 61,148 (2009) (November 19 Order). 
2 16 U.S.C. § 824a-3(h) (2006). 
3 JD Wind I, LLC v. Southwestern Public Service Co., Texas Commission Docket 

No. 3442 (May 1, 2009) (Texas Commission Order). 
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rate calculated at the time that obligation is incurred -- is inconsistent with the 
requirements of PURPA and our regulations implementing PURPA.4 

2. Occidental Permian Ltd. (Occidental) and Xcel Energy Services, Inc. (Xcel) each 
filed pleadings styled as requests for rehearing, reconsideration, or clarification of the 
November 19 Order.  Occidental and Xcel claim that the November 19 Order erred by 
declaring that the Texas Commission Order was inconsistent with PURPA and the 
Commission’s regulations implementing PURPA.  As discussed below, Occidental and 
Xcel have raised nothing in their requests that warrants changing our decision in the 
November 19 Order; we accordingly deny the requests. 

Background 

3. As discussed more fully in the November 19 Order, JD Wind 1, LLC, JD Wind 2, 
LLC, JD Wind 3, LLC, JD Wind 4, LLC, JD Wind 5, LLC, and JD Wind 6, LLC are 
each a wholly-owned subsidiary of John Deere Renewables, LLC; each of the companies 
that comprise JD Wind owns and operates small power production facilities that have 
been self-certified as qualifying facilities (QF).  JD Wind sought to enter into contracts 
with Southwestern Public Service Company (SPS) to sell the electric energy output from 
its QFs pursuant to long-term contracts at avoided cost rates.  When negotiations failed, 
JD Wind sought to establish legally enforceable obligations pursuant to the procedures of 
the Texas Commission.  On June 27, 2007, JD Wind filed a complaint with the Texas 
Commission seeking a legally enforceable obligation from SPS and seeking rates based 
on the avoided costs calculated at the time that obligation was incurred.  JD Wind pointed 
to section 292.304(d) of the Commission’s regulations,5 which gives QFs the option of 
selling energy “as available”6 or selling “energy or capacity pursuant to a legally 
enforceable obligation for the delivery of energy or capacity over a specified term.”7  If a 
QF chooses the second option, i.e., to sell energy or capacity over a specified term 
pursuant to a legally enforceable obligation, it has the option to sell at rates either based 
on avoided costs calculated at the time of delivery,8 or based on avoided costs calculated 
at the time the obligation is incurred.9  In the complaint before the Texas Commission,  
                                              

4 16 U.S.C. § 824a-3 (2006); 18 C.F.R. Part 292 (2009). 
5 18 C.F.R. § 292.304(d) (2009). 
6 Id. § 292.304(d)(1). 
7 Id. § 292.304(d)(2). 
8  Id. § 292.304(d)(2)(i). 
9  Id. § 292.304(d)(2)(ii). 



Docket No. EL09-77-001  - 3 - 

JD Wind sought both a legally enforceable obligation, and rates based on avoided costs 
calculated at the time the obligation was incurred. 

4. A Texas Commission Administrative Law Judge issued a Proposal for Decision on 
March 25, 2009.  As relevant here, the Administrative Law Judge found that, under Texas 
law, a legally enforceable obligation requires a showing that the QF is capable of 
providing “firm power,” and that, in the absence of that showing, “the JD Wind 
Companies cannot create a legally enforceable obligation.”10  The Administrative Law 
Judge’s decision was largely based on a finding of fact that “Wind-Generated Power is 
not readily available.”11  The Texas Commission affirmed the Administrative Law 
Judge’s decision with the exception of the latter finding that “Wind-Generated Power is 
not readily available.”  The Texas Commission concluded that the Administrative Law 
Judge’s decision otherwise supported a finding that JD Wind did not offer “firm power,” 
and the Texas Commission affirmed and adopted the Administrative Law Judge’s 
decision.12 

5. JD Wind then came to this Commission, petitioning the Commission to enforce 
the requirements of our regulations, and to issue a declaratory order as to the meaning of 
the Commission’s regulations.  The November 19 Order resulted. 

November 19 Order 

6. The Commission exercised its discretion and declined to go to court to enforce 
PURPA on JD Wind’s behalf.  The Commission, however, declared that JD Wind has the 
right to a legally enforceable obligation.  The Commission pointed out that its regulations 
implementing PURPA include an express requirement that each QF has the option to sell 
not only on an “as available” basis, but also has the option to sell pursuant to legally 
enforceable obligations over specified terms.13  The Commission specifically pointed to 
section 292.304(d),14 which provides: 

(d) Purchases “as available” or pursuant to a legally enforceable 
obligation.  Each qualifying facility shall have the option either: 

                                              
10 JD Wind I, LLC, et al. v. Southwestern Public Service Co., Texas Commission 

Docket No. 3442 at 32-38 (March 25, 2009). 
11 Id. at 40. 
12 Texas Commission Order at 1. 
13 November 19 Order, 129 FERC ¶ 61,148 at P 25-29. 
14Id.; 18 C.F.R. § 292.304(d) (2009). 
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(1) To provide energy as the qualifying facility determines such energy to 
be available for such purchases, in which case the rates for such purchases 
shall be based on the purchasing utility’s avoided costs calculated at the 
time of delivery; or 
 
(2) To provide energy or capacity pursuant to a legally enforceable 
obligation for the delivery of energy or capacity over a specified term, in 
which case the rates for such purchases shall, at the option of the qualifying 
facility exercised prior to the beginning of the specified term, be based on 
either: 
 
(i) The avoided costs calculated at the time of delivery; or 
 

  (ii)       The avoided costs calculated at the time the obligation is incurred. 
 

7. Noting that section 292.304(d) and its requirement that a QF can sell and a utility 
must purchase pursuant to a legally enforceable obligation were specifically adopted to 
prevent utilities from circumventing the requirement of PURPA that utilities purchase 
energy and capacity from QFs, the Commission concluded that, under the language of its 
regulations, a QF has the option to commit itself to sell all or part of its electric output to 
an electric utility through a contract or a non-contractual, but still legally enforceable, 
obligation.15  The Commission concluded that a QF, by committing itself to sell to an 
electric utility, also commits the electric utility to buy from the QF.  The Commission 
explained that these commitments result either in contracts or in non-contractual, but 
binding, legally enforceable obligations.16   

8. The Commission concluded that the Texas Commission Order, denying              
JD Wind’s request to establish a legally enforceable obligation and finding that the award 
of a legally enforceable obligation is limited to only those QFs that provide “firm” power, 
is inconsistent with the Commission’s regulations implementing PURPA.17  Under these 
regulations, each QF, including each QF owned by JD Wind, has the right to choose to 
                                              

15 November 19 Order, 129 FERC ¶ 61,148 at P 25, 29; New PURPA           
Section 210(m) Regulations Applicable to Small Power Production and Cogeneration 
Facilities, Order No. 688, FERC Stats. & Regs. ¶ 31,233, at P 212 (2006), order on 
reh’g, Order No. 688-A, FERC Stats. & Regs. ¶ 31,250, at P 136-37 (2007), aff’d sub 
nom. American Forest and Paper Association v. FERC, 550 F.3d 1179 (D.C. Cir. 2008); 
see also Midwest Renewable Energy Projects, LLC, 116 FERC ¶ 61,017 (2006). 

16 November 19 Order, 129 FERC ¶ 61,148 at P 25, 29. 
17 Id. P 26-29. 
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sell pursuant to a legally enforceable obligation, and, in turn, has the right to choose to 
have rates calculated at avoided costs calculated at the time that obligation is incurred.18 

Requests for Rehearing, Reconsideration or Clarification 

9. In its request, Xcel argues that the Commission has reinterpreted section 292.304 
of the Commission’s regulations in a manner that is inconsistent with PURPA and 
Congressional intent.  Xcel also argues that this allegedly new interpretation of the 
regulations will result in rates that exceed avoided costs, in violation of PURPA.19  
Finally Xcel argues that the Commission should have instituted a rulemaking before     
re-interpreting its regulations.  Xcel also asks the Commission to clarify that its 
November 19 Order is “of no legal moment.”  Xcel further asks the Commission to 
clarify that its order is not binding on the Texas Commission.   

10. In its request, Occidental argues that the Commission’s November 19 Order relies 
on what Occidental characterizes as a newly-announced interpretation of section 
292.304(d) of its regulations that, Occidental argues, misconstrues the language of that 
provision and is contrary to PURPA.  Occidental also argues that the decision of whether 
a legally enforceable obligation has been established is the responsibility of the state 
regulatory authority, and not the Commission.  Occidental also argues that the    
November 19 Order is inconsistent with PURPA’s requirement that payments to QFs 
may not exceed a utility’s avoided costs; Occidental argues that the November 19 Order 
assumes that utilities must treat “as available” resources as though they are firm for 
purposes of calculating avoided costs.  Finally, Occidental argues that the Commission 
can not extend legally enforceable pricing options to intermittent, non-firm QF power, in 
the context of a declaratory order; Occidental argues that, to extend the right of 
establishing legally enforceable obligations to intermittent resources, the Commission 
should have acted in the context of a rulemaking.  Occidental also asks the Commission 
to clarify that the Commission:  (1) made no findings about whether JD Wind satisfied 
Texas procedural requirements for establishing a legally enforceable obligation; and     
(2) did not address the appropriate avoided cost rate that JD Wind should be paid. 

11. JD Wind filed a response to the requests of Occidental and Xcel asking the 
Commission to summarily dismiss the requests on the ground that rehearing does not lie.  

                                              
18 Id. 

19 Xcel also argues that the Commission has engaged in a rulemaking in this 
proceeding, rather than in a declaration of the meaning of an existing rule, and that 
rehearing of the November 19 Order lies under the Federal Power Act. 
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Discussion 

 Procedural Matters 

12. Because this proceeding arises under section 210(h) of PURPA, formal rehearing 
does not lie, either on a mandatory or a discretionary basis.20  We will, however, address 
the requests, as provided below. 

13. The Commission's Rules of Practice and Procedure, although silent with respect to 
requests for reconsideration and answers to requests for reconsideration, do not normally 
permit answers to requests for rehearing.21  We have previously indicated that the 
concerns that militate against answers to requests for rehearing similarly should apply to 
answers to requests for reconsideration.22  Accordingly, we will reject JD Wind's answer.   

 Commission Determination 

14. We deny Occidental and Xcel’s requests.  Nothing raised in the requests warrants 
a change to our November 19 Order. 

15. Both Occidental and Xcel argue that the Commission’s November 19 Order 
represents a change to its interpretation of section 292.304(d) of its regulations.23  Both 
also argue, relying primarily on a portion of the legislative history of PURPA,24 that the 
alleged change to the interpretation contained in the November 19 Order is inconsistent 
with PURPA.  We disagree. 

16. As an initial matter, we do not believe that our interpretation of section 292.304(d) 
of our regulations represents a change.  As pointed out in the November 19 Order, our 
decision was based primarily on the express language of section 292.304(d) of our 
regulations, which gives “each” QF the option to choose to sell on what is known as an 
“as available” basis (section 292.304(d)(1)), or to sell pursuant to a legally enforceable 

                                              
20 See Southern California Edison Co., 71 FERC ¶ 61,090, at 61,305 (1995);    

New York State Electric & Gas Corp., 72 FERC ¶ 61,067, at 61,340 (1995). 
21 18 C.F.R. § 385.713(d) (2009). 
22 See CGE Fulton, L.L.C., 71 FERC ¶ 61,232, at 61,880-81 (1995); Connecticut 

Light & Power Co., 71 FERC ¶ 61,035, at 61,151 (1995). 
23 18 C.F.R. § 292.304(d) (2009). 
24 H.R. Rep. No. 95-1750, at 99 (1978). 
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obligation (section 292.304(d)(2)).25  If the QF chooses to sell pursuant to a legally 
enforceable obligation, it has the express right to choose a rate based on either the 
avoided costs calculated at the time of delivery,26 or the avoided costs calculated at the 
time the obligation is incurred.27  Because the Commission relied on the express 
language of the regulation, the November 19 Order in no way represents a breaking of 
new ground, or in any sense a change of policy.  Occidental and Xcel, moreover, do
point to Commission precedent that interpreted section 292.304(d) differ 28

 not 
ently.  

                                             

17. Any suggestion that the preamble to the Commission’s order adopting its original 
regulations could be read to prohibit the award of a legally enforceable obligation to a 
nonfirm resource must equally fail.  The Commission, in its November 19 Order, pointed 
out that doing so reads the language concerning firmness out of context; that language, in 
fact, provides no reasonable basis for an understanding that legally enforceable 
obligations are limited to firm resources.29  The preamble to its adoption of the regulation 
at issue here expressly contemplated that QFs could receive a capacity payment.30  And, 
in fact, the Commission recognized the possibility that intermittent QF resources, 
including solar and wind resources, which would not be considered “firm” using 
traditional utility concepts, could still enable a utility to avoid capacity, and that “the 
aggregate capacity value of such facilities must be considered in the calculation of rates 

 
25 18 C.F.R. § 292.304(d) (2009) (emphasis added).  The difference between these 

options is:  when a QF chooses to sell pursuant to a legally enforceable obligation, it 
commits ahead of time to sell all or some part (e.g., during certain hours) of its output to 
an electric utility; when a QF chooses instead to sell on an “as available” basis, it makes 
no such advance commitment to the electric utility and may choose to make sales to the 
electric utility essentially at its discretion.   

26 18 C.F.R. § 292.304(d)(2)(i) (2009). 
27 18 C.F.R. § 292.304(d)(2)(ii) (2009). 
28 The fact that Texas may have implemented section 292.304(d) of our 

regulations inconsistently with the express language of the regulation is not evidence as 
to the proper interpretation of the regulation.  Nor is the fact that the inconsistent 
implementation may have been long standing.  We do not routinely review the states’ 
implementation of PURPA for consistency with our regulations; review typically occurs, 
as here, when we are presented with a petition for enforcement. 

29 November 19 Order, 129 FERC ¶ 61,148 at P 28.   
30 Id. 
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for purchases.”31  As capacity payments are available under section 292.304(d) only to 
those facilities that have chosen the legally enforceable obligation, even aside from the 
express language of the regulation, the preamble to the order adopting the regulation 
supports a finding that the Commission always intended that nonfirm, intermittent QF 
resources are included in the phrase “each qualifying facility” that has the option to 
choose to sell pursuant to a legally enforceable obligation.   

18. In sum, our interpretation of section 292.302(d) is based on the express language 
of the regulation, and is also consistent with the preamble to the regulation issued at the 
time the regulation was enacted.  We, accordingly, conclude that our interpretation of 
section 292.302(d) of our regulations is in no way a new interpretation of the regulation. 

19. Occidental and Xcel’s remaining arguments largely depend on the argument that 
the Commission in the November 19 Order has reinterpreted section 292.304(d) of its 
regulations.  In this regard, Occidental and Xcel claim that the Commission should have 
announced this interpretation of section 292.304(d) in the context of a rulemaking 
because the interpretation constitutes a change to the regulation which, they claim, can be 
accomplished only by a rulemaking.  Because our interpretation of section 292.304(d) 
does not represent a change, however, Occidental and Xcel’s argument that the 
Commission should have instituted a rulemaking must fail. 

20. Similarly, Xcel’s argument that the Commission should look to PURPA’s 
legislative history to limit section 292.304(d) is misplaced.  Section 292.304(d) 
constitutes part of the Commission’s original implementation of PURPA in 1980, which 
was appealed to the Supreme Court, and was affirmed.32  Xcel’s arguments about the 
legislative history are, in effect, a very belated collateral attack on the original 
rulemaking; to the extent that a party wished to raise the issue of the consistency of our 
regulations with PURPA, including the issue of the consistency of our regulation granting 
a QF the option of selling pursuant to a legally enforceable obligation with PURPA, the 
issue should have been raised in the context of that rulemaking and the appeal of that 
rulemaking.   

                                              
31 Id. P 28 & n.42. (citing Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,882.) 
32 Small Power Production and Cogeneration Facilities; Regulations 

Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, Order 
No. 69, FERC Stats. & Regs. ¶ 30,128 (1980), order on reh'g, Order No. 69-A, FERC 
Stats. & Regs. ¶ 30,160 (1980), aff'd in part and vacated in part, American Electric 
Power Service Corp. v. FERC, 675 F.2d 1226 (D.C. Cir. 1982), rev'd in part, American 
Paper Institute, Inc. v. American Electric Power Service Corp., 461 U.S. 402 (1983). 
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21. Nonetheless, we will address the argument here and we find that the legislative 
history cited by Xcel does not support a finding that section 292.304(d) is inconsistent 
with PURPA.  Xcel points to the following language to support its argument that 
Congress intended that nonfirm power cannot qualify for a legally enforceable obligation: 

The conferees expect that the Commission, in judging whether the electric 
power supplied by the [qualifying facility] will replace future power which 
the utility would otherwise have to generate itself either through existing 
capacity or additions to capacity or purchase from other sources, will take 
into account the reliability of the power supplied by the [qualifying facility] 
by reason of any legally enforcible [sic] obligation of such [qualifying 
facility] to supply firm power to the utility.[33] 

This language, however, does not address the issue of whether a QF has the option of 
selling nonfirm power pursuant to legally enforceable obligation.  Rather this language 
reflects the Congressional conferees’ concern that the firmness of power be considered in 
determining the rate for that power – particularly the capacity component of the rate. 34  
The Commission’s regulations, discussed above, addressing both the right to a legally 
enforceable obligation as well as, separately, consideration of the firmness of the power 
in developing the rate for that power, are consistent with this concern.  

22. We next turn to Occidental and Xcel’s arguments that our interpretation of   
section 292.304(d) will result in rates for intermittent QF resources that exceed the 
utility’s avoided costs.  As an initial matter, we note that Occidental is correct that the 
Texas Commission, because it ruled that the JD Wind facilities were not entitled to a 
legally enforceable obligation, never calculated a rate based on the utility’s avoided cost 
calculated at the time the obligation was incurred.  Nor did JD Wind’s petition ask us to 
address the issue of how to calculate avoided costs, other than asking the Commission to 
declare that JD Wind was entitled to rates based on avoided costs calculated at the time 
the legally enforceable obligation was incurred.  Consequently, this Commission has not 
in this proceeding addressed the calculation of an avoided cost rate for the JD Wind 
facilities.  The Commission, in the November 19 Order, ruled only that the JD Wind 
facilities are entitled to a legally enforceable obligation, and thus, under section 
292.304(d)(2), to an avoided cost rate calculated at the time the obligation is incurred; the 
Commission did not address any proposed calculation of avoided costs.  Occidental and 

                                              
33 H.R. Rep. No. 95-1750, at 99 (1978). 
34 November 19 Order, 129 FERC ¶ 61,148 at P 28; see Order No. 69, FERC 

Stats. & Regs. ¶ 30,128 at 30,881-83.  The Commission has, in fact, indicated that firm 
capacity can be provided by dispersed wind systems.  Id. at 30,882. 
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Xcel nonetheless suggest that an avoided cost rate cannot be accurately calculated for 
intermittent resources at the time the obligation is incurred.   

23. The Commission’s regulations, from the beginning, have given QFs the option of 
choosing to have rates calculated at the time the obligation is incurred.  The intention of 
the Commission was to enable a QF “to establish a fixed contract price for its energy and 
capacity at the outset of its obligation.”35  The Commission recognized that: 

[I]n order to be able to evaluate the financial feasibility of a cogeneration or 
small power production facility, an investor needs to be able to estimate, 
with reasonable certainty, the expected return on a potential investment 
before construction of a facility.[36] 
 

The Commission recognized that avoided costs could change over time, and that the 
avoided costs and rates determined at the time a legally enforceable obligation was 
incurred could differ from the avoided costs at the time of delivery.37  The Commission 
has, since then, consistently affirmed the right of QFs to long-term avoided cost contracts 
or other legally enforceable obligations with rates determined at the time the obligation is 
incurred, even if the avoided costs at the time of delivery ultimately differ from those 
calculated at the time the obligation is originally incurred.38  Rates based on avoided 
costs at the time the obligation is originally incurred are consistent with the requirements 
of PURPA, and we see no impediment to accurately determining such rates for QFs 
powered by intermittent resources. 

24. Occidental argues that the Commission should not have commented on this case 
on the ground that the Commission’s longtime practice has been to leave to state 
commissions the issue of when a legally enforceable obligation is created.  Occidental is 
correct that the Commission generally does leave to state commissions the issue of when 
and how a legally enforceable obligation is created.39  However, that the Commission 

                                              

(continued…) 

35 Id. at 30,880. 
36 Id. at 30,868. 
37 Id. at 30,880. 
38 See, e.g., New York State Electric & Gas Corp., 71 FERC ¶ 61,027, at 61,115-

16 (1995), order denying reconsideration, 72 FERC ¶ 61,067 (1995), appeal dismissed 
sub nom. New York State Electric & Gas Corp. v. FERC, 117 F.3d 1473 (D.C. Cir. 1997). 

39 Occidental is also correct that the Commission has twice refused to prematurely 
address certain issues between Xcel and JD Wind.  See Xcel Energy Services, Inc., 122 
FERC ¶ 61,048, at P 45 (2008) (the Commission, because it was denying Xcel’s PURPA 



Docket No. EL09-77-001  - 11 - 

generally leaves this issue to the states (and to nonregulated utilities when applicable), 
does not mean that a state commission is free to ignore the requirements of PURPA or the 
Commission’s regulations.  Under PURPA, the Commission has prescribed “such rules 
as it determines necessary to encourage cogeneration and small power production.” 40  
PURPA, in turn, directs the states to “implement” the rules adopted by the 
Commission.41 When a state commission ignores the requirements of PURPA, as 
implemented in our regulations, the QF has the right under PURPA to seek enforcem
of its PURPA rights.

ent 

PA 

ion, 
           

                                                                                                                                                 

42  The first step in the enforcement process is the QF’s filing of a 
petition pursuant to section 210(h)(2)(B) of PURPA.43  Section 210(h)(2)(B) of PUR
permits any qualifying small power producer, among others, to petition the Commission 
to act under section 210(h)(2)(A) of PURPA44 to enforce the requirement that a state 
commission implement the Commission’s regulations.  JD Wind filed such a petit
and, in response, in the November 19 Order, the Commission declined to go to court on 
JD Wind’s behalf.  When the Commission declines to go to court, it can do so with or 
without making a statement as to its position on the issues.  Here, the Commission chose 

 
section 210(m) petition to terminate the mandatory purchase obligation, declined to 
address whether a legally enforceable obligation had been established); Xcel Energy 
Services, Inc. v. Southwest Power Pool, Inc., 118 FERC ¶ 61,232, at P 27 (2007) (the 
dispute between Xcel and JD Wind concerning the particular rate for, and the terms and 
conditions governing, a sale were a matter to be resolved pursuant to Texas' 
implementation of PURPA).  In each of these cases, the Commission left certain PURPA 
implementation issues to the Texas Commission.  Our decisions in those two cases, 
however, did not authorize the Texas Commission to resolve issues in a manner 
inconsistent with our regulations.  The Texas Commission having done so, however, it is 
now appropriate for the Commission to give guidance on the meaning of our regulations. 

40 16 U.S.C. §§ 824a-3(a)-(b) (2006). 
41 16 U.S.C. § 824a-3(f) (2006); accord FERC v. Mississippi, 456 U.S. 742, 751 

(1982); Independent Energy Producers Association v. California Public Utilities 
Commission, 36 F.3d 848, 856 (9th Cir. 1994); Cogeneration Coalition of America, Inc., 
61 FERC ¶ 61,252, at 61,925-26 (1992). 

42 November 19 Order, 129 FERC ¶ 61,148 at P 21.   
43 16 U.S.C. § 824a-3(h)(2)(B) (2006). 
44 16 U.S.C. § 824a-3(h)(2)(A) (2006). 
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to provide a statement of its position on the issues.  We have done so before, and there 
was nothing unusual or inappropriate in our doing so here.45 

25. Where, as here, the Commission does not undertake an enforcement action within 
60 days of the filing of a petition, under section 210(h)(2)(A) of PURPA the petitioner 
then may bring its own enforcement action directly against the state regulatory authority 
or nonregulated electric utility in the appropriate United States district court.46  Our 
November 19 Order, as well as the instant order, serve as a statement of our position 
regarding the right under PURPA of each QF to enter into a legally enforceable 
obligation.47 

The Commission orders: 
 
 Occidental’s and Xcel’s requests are hereby denied. 
 
By the Commission. 
 
( S E A L ) 
 
 
 

Kimberly D. Bose, 
Secretary. 

 

                                              
45 See, e.g., MidAmerican Energy Co., 85 FERC ¶ 61,470 (1998) (Notice of Intent 

Not to Act, stating that the Commission would issue a later declaratory order), and,       
94 FERC ¶ 61,340 (2001) (later declaratory order where the Commission found that 
Iowa’s net metering law does not conflict with PURPA); Connecticut Light & Power Co.,         
70 FERC ¶ 61,012 (1995), reconsideration denied, 71 FERC ¶ 61,012 (state adder to 
avoided cost rate conflicts with PURPA). 

46 16 U.S.C. § 824a-3(h)(2)(B) (2006).  The Commission may intervene in such a 
district court proceeding as a matter of right.  Id.   

47 Cf. 18 C.F.R. § 385.207(a)(2) (2009) (providing for petitions for declaratory 
orders or rulings to terminate controversy or remove uncertainty).  To the extent that Xcel 
has argued that a declaratory order has no legal effect and is of no legal moment, we note 
that Xcel itself has on at least one recent occasion sought a declaratory order from the 
Commission.  See, e.g., Tri-County Electric Cooperative, Inc., Xcel Energy Services, Inc., 
and Southwestern Public Service Co., 117 FERC ¶ 61,280, at P 1 (2006).    

javascript:rDoDocLink('85%20FERC%20%C2%B661,470%20');
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Mr. Mark L. Johnson 
Executive Director and Secretary 
Washington Utilities and Transportation Commission 
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RE: In the Matter of Public Utilities Regulatory Policies Act, Obligations of the Utility 

to Qualifying Facilities, WAC 480-107-105  
 Docket No. U-161024 
 
Dear Mr. Johnson: 
 
 Please find attached Excerpts on QF Financing from the Northwest and 
Intermountain Power Producers Coalition and the Renewable Energy Coalition, which 
were requested at the May 14, 2018 workshop in the above-referenced docket. 
  
 Thank you for your assistance.  Please do not hesitate to contact me with any 
questions. 
 
 
     Sincerely, 

 

 
 
     Irion A. Sanger 
 
 
 
 
 



Testimony on QF Financing  
 
 
North Carolina Utilities Commission Excerpts 
 

1. Docket No. E-100 Sub 148, Direct Testimony of Patrick McConnell at 5-7 (Mar. 
28, 2017) (describing how important the credit quality and tenor of a [power 
purchase agreement (“PPA”)] is in the capital raising process and concluding that 
“[l]imiting contacts to 10 years … would make it significantly more difficult if 
not impossible to attract the required level of equity investment”).  
 

2. See also id. at 4 (noting that most solar developers require “a combination of 
sponsor equity (internal capital), construction loans, permanent loans, and tax 
equity to finance the construction and operation” of projects). 

 
 
Michigan Public Service Commission Excerpts 
 

1. Case No. U-18090, Direct Testimony of Adam Schumaker at 4 (Oct. 27, 2016) 
(explaining why the “PPA is the centerpiece of project financing”). 
 

2. Id. at Exhibit A-7 (demonstrating the impact of PPA terms and resulting shorter 
amortization periods on project financing). 

 
 
Public Service Commission of Utah Excerpts 
 

1. Docket No. 15-035-53, Final Order at 19-20 (Jan. 7, 2016) (lamenting that “[n]o 
party presented information in this docket attempting to quantify the impact a 
change in contract term would have on financing terms, and by extension, on the 
viability of future [qualifying facility (“QF”)] projects” while nevertheless finding 
evidence in the record to support a 15-year contract term). 

 
 
Public Service Commission of Wyoming Excerpts 
 

1. Docket No. 20000-481-EA-15, Final Order at 11-12 (June 23, 2016) (addressing 
potential effects of a three-year PPA term and primary reasons that commercial 
banker QF investors will not finance short-term PPAs).  

 
2. Id. at 21 (declining to make any changes to its PURPA policy requested by 

PacifiCorp, dba Rocky Mountain Power (“RMP”) and noting “[a]dopting RMP’s 
proposal also risks discouraging QF development in Wyoming in contravention of 
[the Public Utility Regulatory Policies Act (“PURPA”)] and maintaining 20-year 
contract term). 

 



Public Service Commission of Montana Excerpts 
 

1. Docket No. D2014.4.43, Testimony of Greenfield Wind, LLC at MHW-4- 9 (July 
28, 2014) (describing the development of the Greenfield Project, including 
financing and other issues specific to community renewable energy projects). 

 
 
Oregon Public Utility Commission Excerpts 
 

1. Docket No. UM 1610, Direct Testimony of Ormand Hilderbrand at CREA/100, 
Hilderbrand/4 (Mar. 18, 2013) (explaining challenges unique to developing 
smaller scale QF projects and noting “trying to finance a $20 million community 
renewable project is almost impossible” because “financing institutions much 
prefer larger loan amounts where the risk can be syndicated amongst several 
institutions”). 
 

2. Id. at 9-20 (describing financing problems specific to the PaTu project and 
concluding “[t]he current term of 15 years with fixed rate is the absolute 
minimum that can be financed by a 10 MW project … I cannot see a possibility of 
obtaining financing for major turbine upgrades with only a 5-year fixed-rate 
tariff”). 
 

3. Docket No. UM 1129, Order No. 05-584 at 19-20 (May 13, 2005) (relying upon 
Oregon Department of Energy (“ODOE”) testimony that 20 years is the minimum 
term needed to establish financing, given ODOE’s role as a QF facilitator and 
financier).  

 
4. Docket No. UM 1129, ODOE Rebuttal Testimony of Jeff Keto at ODOE/Exhibit 

No. 9, Keto/2 (Jan. 20, 2006) (explaining ODOE’s role as a QF financier and its 
experience that most projects need a PPA with limited risk to finance their 
project).  

 
5. Docket No. UM 1129, ODOE Testimony of Jeff Keto at ODOE/Exhibit No. 3, 

Keto/1-2 (Aug. 3, 2004) (“The loan program has financed 16 projects for between 
20 and 25 years, three for shorter terms and two for up to 30 years … While 
developers might prefer longer terms, 20 years should allow for adequate 
financing of the majority of QF projects our program has reviewed … For many 
projects, terms less than 20 years will make it difficult to cover loan payments 
from the power sales revenue.”). 

 
6. Id. at 3 (“I believe a 20-year maximum contract length is necessary for successful 

financing for many projects. The proposed 20 years is 10 to 20 years shorter than 
utility ownership of natural gas and coal fired power plants, respectively, which 
lock utility customers in for 30 to 40 years, respectively. In addition, information 
obtained from the Commission's Staff Settlement Proposal showed several 
examples of utilities' plans or RFPs that call for contracts up to 20 years. If 



utilities are allowed to expose the ratepayers to long-term commitments with 
fossil fuel power plants or RFP contracts, the same should be true with QF 
contracts.”).  

 
7. Id. (“For a project to make timely loan payments, adequate power sales revenue 

must be received each year.  A QF facility should have the choice of levelized 
capacity payments if early year payments are significantly lower.  This would 
ensure adequate revenues if there are years with low capacity payments.”). 

 
8. Docket No. UM 1129, ODOE Direct Testimony of Jeff Keto at ODOE/Exbibit 

No. 6/, Keto/9 (Dec. 9, 2005) (“Termination for late start up or under-delivery of 
power will make many QF project unfinanceable”). 

 
9. Docket No. UM 1129, ODOE Surrebutal Testimony of Jeff Keto at 

ODOE/Exhibit No. 4, Keto/1 (Oct. 14, 2004) (addressing “significant 
disadvantage” if QFs are not able to contract in the 20 to 30 year range available 
in wholesale market). 

 
10. Docket No. UM 1734, Response Testimony of John Lowe at Coalition/100, 

Lowe/6 (Oct. 15, 2015) (“In my experience, not all of the QFs that request 
contracts, or that even those that enter into contracts, ever come on line … [due 
to] project financing, ordinary risks of development, resource or project location 
and interconnection costs, utility process and interests, and many other factors 
that ultimately reduce the number of proposed projects that are eventually 
constructed.”).  

 
11. Id. at Coalition/100, Lowe/11-12 (“Existing projects have financing and planning 

needs very similar to those of proposed projects … [because] the expiration of a 
power purchase agreement is often the appropriate time to revise and update a 
project … [and] could include additions and improvements as well as updating of 
equipment to then-current standards [that are] often significant in terms of 
financial, process and timing considerations that must align with the contracting 
process and contract terms, including contract length and prices of a power 
purchase contract renewal.”). 

 
12. Docket No. UM 1734, Response Testimony of Jeremiah Camarata and Edson 

Pugh at Coalition/200, Camarata-Pugh/8-10 (Oct. 15, 2015) (supporting 20-year 
contract terms with 15 years of fixed prices as adequate to facilitate “financing 
needed to make system improvements, repairs, and meet or exceed environmental 
requirements” and discussing need for long-term financing to make capital 
improvements). 

 
13. Docket No. UM 1725, Response Testimony of John Lowe at Coalition/100, 

Lowe/9-10 (July 31, 2015) (illustrating how “short contract terms means that 
there will always be a period of resource sufficiency, which may prevent QFs 
from being paid for capacity”).   



Federal Energy Regulatory Commission Excerpts 
 

1. Windham Solar LLC, 157 FERC ¶ 61,134 at P.8 (2016) (“the Commission … has 
explicitly agreed with previous commenters that stressed the need for certainty 
with regard to return on investment in new technologies. Given this need for 
certainty with regard to return on investment, coupled with Congress’ directive 
that the Commission encourage QFs, a legally enforceable obligation should be 
long enough to allow QFs reasonable opportunities to attract capital from 
potential investors.”) (quotation and citations omitted). 
 

2. JD Wind 1, LLC, 130 FERC ¶ 61,127 at P.23 (2010) (“The Commission has, since 
[issuing Order No. 69], consistently affirmed the right of QFs to long-term 
avoided cost contracts”). 
 

3. Order No. 69, FERC Stats & Regs ¶ 30,129 at 30,880 (Feb. 25, 1980) (“in order 
to be able to evaluate the financial feasibility of a [QF] facility, an investor needs 
to be able to estimate, with reasonable certainty, the expected return on a potential 
investment before construction of a facility. This return will be determined in part 
by the price at which the qualifying facility can sell its electric output.”), 
available at https://www.ferc.gov/industries/electric/gen-info/qual-fac/orders.asp. 
 

4. Id. at 30,881 (declining to protect the “financing ability” of generation and 
transmission cooperatives by noting that if FERC allowed requirements contracts 
to override the mandatory purchase obligation, it “might be used to hinder the 
development of cogeneration and small power production.”). 

 
5. See also FERC Docket No. AD16-16-000, Technical Conference on 

Implementation Issues Under PURPA (June 29, 2016) (addressing financeable 
contract term), available at 
https://www.ferc.gov/EventCalendar/EventDetails.aspx?ID=8242&CalType=%20
&CalendarID=116&Date=&View=Listview. 
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Q. Please state your name, occupation, and employer. 1 

A. My name is Patrick McConnell.  I am a Managing Director and part owner of 2 

Cypress Creek Renewables (“CCR”), a utility scale solar developer with a 3 

primary focus on the development, construction, and operation of qualifying 4 

facilities (“QFs”) nationwide.  My primary role at CCR is managing the project 5 

finance team. 6 

Q. On whose behalf are you providing this testimony? 7 

A. I am providing this testimony on behalf of Cypress Creek Renewables. 8 

Q. What is the purpose of your testimony? 9 

A. I have been asked to provide testimony regarding the impact of some of the 10 

changes proposed by Duke Energy Progress, Duke Energy Carolinas 11 

(collectively, “Duke”), and Virginia Electric Power Company (collectively, “the 12 

Utilities”) in their avoided cost filings on Cypress Creek’s project development, 13 

and more broadly on the development of QFs in North Carolina.  Specifically, I 14 

discuss the following proposals made by the Utilities: (1) the proposal to 15 

eliminate the 5- and 15-year options for standard offer fixed contracts in favor of 16 

a single 10-year option; (2) the proposal to readjust energy prices under standard 17 

offer contracts every two years; and (3) the proposal to reduce the standard offer 18 

threshold to 1 MW.  19 

Q. Have you testified before this Commission or any other utilities commission? 20 

A. I have not previously testified before this Commission.  I have testified before 21 

another utilities commission on one occasion.  In late 2016 and early 2017, I 22 

testified before the Montana Public Service Commission, on behalf of Cypress 23 
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Creek Renewables and FLS Energy, in the currently-pending avoided cost 1 

proceeding for NorthWestern Energy (Docket No. D2016.5.30).  My testimony 2 

addressed two issues on which the Montana Commission had requested additional 3 

testimony from the parties:  standard-offer contract length and performance 4 

measures with respect to QF contracts. 5 

Q. Please describe your experience in project finance and more specifically solar 6 

finance. 7 

A. After graduating from the University of Virginia with a B.A. in Economics and a 8 

Concentration in Finance, I began my professional career in the Structured 9 

Finance Group of Legg Mason Capital Markets.  As the lead analyst of the 10 

Structured Finance group, I focused on the modeling, underwriting, and financing 11 

of long-term credit tenant leases and corporate asset monetization programs.  Our 12 

group, as part of Legg Mason and then later RBS Greenwich Capital, originated 13 

and structured over $2 billion worth of securities backed by long-term, investment 14 

grade leases, very similar to the credit profiles found in long-term utility power 15 

purchase agreements.   16 

 After obtaining my MBA at the University of North Carolina but prior to joining 17 

Cypress Creek, I spent four years within the structured finance team of 18 

Stonehenge Capital Company, a boutique investment bank focused on tax 19 

incentivized investments for institutional and corporate clients.  These 20 

investments ranged from film productions, brownfield remediations, historic 21 

rehabilitations, low-income housing developments, and of the most relevance, 22 

renewable energy installations. 23 
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 After participating in the financing of over $300 million of renewable project 1 

financings at Stonehenge, including landfill gas-to-energy, solar thermal, and 2 

solar PV projects, I co-founded Heelstone Energy, LLC, a privately owned solar 3 

developer and independent power producer.  Heelstone now operates a solar PV 4 

portfolio in excess of 200 MW. 5 

Q. Please elaborate on your day-to-day role at Cypress Creek. 6 

A. At CCR, my primary responsibilities include sourcing construction and permanent 7 

capital for all of our solar project portfolios, then leading the transaction 8 

executions with our capital partners.  Outside of outright project sales and sale 9 

leaseback transactions, every financing transaction we close involves permanent 10 

debt and tax equity investors.  Typical investors of both debt and tax equity 11 

include large banks, insurance companies, and public corporations.   12 

Q. What are the sources of funding that Cypress Creek generally uses to finance 13 

the construction and operation of its solar projects in North Carolina? 14 

A. Like most other solar developers, Cypress Creek uses a combination of sponsor 15 

equity (internal capital), construction loans, permanent loans, and tax equity to 16 

finance the construction and operation of all of its projects in North Carolina.  17 

“Tax equity” refers to equity investments where the investor’s primary return can 18 

be attributed to its right and ability to utilize investment tax credits and other tax 19 

benefits generated by the project.  The biggest players in the tax equity market are 20 

large banks, corporations, and other institutional investors.  Each piece of the 21 

external capital stack (construction debt, permanent debt, and tax equity) is 22 
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sourced from different partners on a deal by deal basis, but to date CCR has used 1 

over 25 different capital providers in those roles. 2 

Q. In the capital raising process, can you speak to the importance of the credit 3 

quality and tenor of the PPA? 4 

A. Those two pieces of information, along with the actual pricing of the power 5 

purchase agreement (“PPA”), are the most critical components of the entire 6 

financing.  Similar to financings I was involved with in the real estate world, 7 

where investors were focused on the credit quality of the tenants above all other 8 

things (as opposed to the underlying value of the real estate), investors in 9 

renewable energy are primarily focused on the strength of the off-taker and the 10 

details of the off-take contract signed.  Technological risk has become less of a 11 

concern as the industry has matured, but the utility’s balance sheet (or FICO 12 

scores in the residential world) is of the utmost importance.   13 

 Similarly, the term of the contract is equally significant.  Without reasonable 14 

certainty as to contracted cash flows based on a defined term at a defined price, 15 

the institutional marketplace is generally unwilling to take pricing risk.  Said a 16 

different way, project lenders are unwilling to bet on a utility’s avoided cost in QF 17 

markets, unless set forth in a fixed contract.  In the absence of some sort of third-18 

party credit enhancement (like a government guaranty), I’ve yet to see a loan 19 

maturity or amortization for a project under 75 MW extend beyond the term of a 20 

fixed-price PPA.  This means that substantially more sponsor equity would be 21 

required to generate sufficient funding for the construction and operation of the 22 

project.  As a result, the cash flow profiles of investments with PPAs of less than 23 
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at least 15 years, and in most cases 20 years, simply do not make economic sense 1 

for smaller projects. 2 

Q. How would the utilities’ proposal to limit the length of standard-offer 3 

contracts to 10 years impact the development of QFs in North Carolina? 4 

A. As mentioned in the previous answer, for smaller projects (and even for the 5 

majority of larger projects), lenders are generally unwilling to lend against 6 

uncontracted cash flows.  This is especially true for smaller transactions projects 7 

(below about 50 MW), that are not of sufficient scale to attract larger, more 8 

sophisticated investors who may be willing to accept a few years of merchant or 9 

avoided cost exposure if certain underwriting protections are in place.  Many in 10 

the industry actually consider the original standard offer contract length of 15 11 

years to be insufficiently long compared to average utility contract tenors of 20 or 12 

25 years.  10-year PPA tenors will lead to 10-year amortization periods, which 13 

will mean less debt and greater sponsor equity requirements at lower returns and 14 

greater risk.  This in turn will result in many fewer projects getting financed and 15 

constructed. 16 

Q. How would the proposal to limit standard-offer contracts to 10 years impact 17 

equity financing for QF projects? 18 

A. Limiting contracts to 10 years would have a two-fold impact.  First, by reducing 19 

the amount of debt available to finance the project, it would increase the amount 20 

of equity required and thereby reduce the rate of return on that equity investment.  21 

Second, due to a larger percentage of the project’s cash flows being uncontracted 22 

and inherently riskier, the projected rate of return required to attract equity 23 
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investments would be significantly higher. These two dynamics in conjunction 1 

would make it significantly more difficult if not impossible to attract the required 2 

level of equity investment. 3 

Q. Can you also speak to the importance of having fixed energy prices under a 4 

long-term PPA? 5 

A. I view energy prices as one in the same with contract tenor for QFs subject to 6 

PURPA in regulated markets.  Technically speaking, any QF is entitled to the 7 

avoided cost rate at any time per PURPA.  What creates value in the contract is 8 

having a set avoided cost rate for a set period of time.  Without set rates, lenders 9 

are unwilling to bet on what the avoided cost rates will be going forward.  Fixed 10 

rates for a fixed period of time create financeable contracts. 11 

Q. How would Duke’s proposal to readjust energy prices under standard offer 12 

contracts every two years impact the development of QFs in North Carolina? 13 

A. As I mentioned earlier, QF status entitles a project to sell to the utility at an 14 

avoided cost rate even without a PPA, so in a regulated market a ten-year contract 15 

with a two-year reset for energy prices would be viewed as more or less 16 

equivalent to a two-year contract.  Having fixed capacity pricing for the duration 17 

of the contract would not make a significant difference, especially given the 18 

relatively low price of capacity under the proposed rate schedules.  Financing 19 

parties would view a ten-year contract with a two year readjustment no more 20 

favorably than they would a two-year contract, which (as I have said previously) 21 

would not be financeable in the current environment. 22 
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Q. How would the Utilities’ proposal to reduce the standard-offer threshold to 1 1 

MW impact the development of QFs in North Carolina? 2 

A. Given the complicated nature of these financings, scale is critical in project 3 

financing.  Reducing the standard offer contract threshold to 1 MW would make 4 

financing projects in North Carolina much more challenging.  The only way to 5 

make most financings work with a 5 MW threshold was to group them into 6 

portfolios to create critical mass for debt and tax equity investors.  With a 1 MW 7 

limitation, the portfolio size would quickly become unwieldy due to the amount 8 

of diligence required for that number of projects.  It would largely shut out the 9 

institutional market from financing standard offer contracts.   10 

Q. Given CCR’s focus on QF Markets, can you explain why investors cannot 11 

simply rely on the regulatory framework in place in these markets to ensure 12 

projects will have viable offtake agreements beyond the PPA terms? 13 

A. While QF markets are certainly a key piece of the CCR strategy of investing in 14 

long-lived assets that will have considerable value long after the initial PPA has 15 

expired, institutional lenders are generally unwilling to take pricing risk beyond 16 

the PPA term.  So while the QF designation affords CCR greater economies of 17 

scale for our development efforts and improves the long-term viability of each 18 

project we develop, it does not typically provide for enhanced upfront financing.   19 

Q. Does this conclude your testimony?  20 

A. Yes. 21 
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1. PROCEDURAL HISTORY 

 On May 11, 2015, PacifiCorp, doing business as Rocky Mountain Power (“PacifiCorp”), 

filed an application with the Commission, requesting approval to modify the maximum contract 

term for prospective power purchase agreements (“PPAs”) with qualifying facilities (“QFs”) as 

that term is used in the Public Utility Regulatory Policies Act of 1978 (“PURPA”). The 

Application asks the Commission to reduce the maximum term of a QF’s PPA (“QF PPA”) from 

20 to three years. 

 On May 19, 2015, the Commission held a scheduling conference and issued a Scheduling 

Order and Notice of Hearing that same date. The hearing was initially set for November 4, 2015 

but was subsequently changed to November 12, 2015 by order of the Commission dated August 

26, 2015. The following parties sought and were granted intervention in this docket: SunEdison; 

Sierra Club; Utah Clean Energy (“UCE”); the Renewable Energy Coalition (“REC”); the Rocky 

Mountain Coalition for Renewable Energy (“RMCRE”); Sustainable Power Group; Summit 

Wind Power, LLC; Sage Grouse Energy Project, LLC and Ellis-Hall Consultants, LLC. 

 The Commission received pre-hearing direct written testimony from PacifiCorp, the 

Division of Public Utilities (“Division”), the Office of Consumer Services (“Office”), REC, 

RMCRE,  Sierra Club and UCE. PacifiCorp, the Division, the Office, RMCRE and REC filed 
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pre-hearing written rebuttal testimony. Finally, PacifiCorp, the Division, the Office, RMCRE and 

UCE filed pre-hearing written surrebuttal testimony. 

 The Commission held a hearing on November 12, 2015 at which the following parties 

appeared: PacifiCorp, the Division, the Office, UCE, RMCRE, REC and Sierra Club. At the 

conclusion of the hearing, several parties expressed interest in filing post-hearing briefs, which 

the Commission allowed and required to be filed by December 9, 2015. The Commission 

subsequently received timely filed post-hearing briefs from PacifiCorp, the Office, the Division, 

UCE, Sierra Club, RMCRE and REC. 

2. BACKGROUND 

 The Commission administers PURPA and a similar Utah statute that require PacifiCorp 

to purchase electricity from QFs. See Utah Code Ann. § 54-12-2 [hereafter we generally refer to 

Utah Code Ann. § 54-12-1, et seq. as “Chapter 12”]; 16 U.S.C. § 824a-3. Under these laws, 

PacifiCorp is required to purchase power from QFs at rates equivalent to PacifiCorp’s avoided 

cost. See 16 U.S.C. § 824a-3 (using the term “incremental cost” synonymously with what is 

more commonly termed “avoided cost”); Utah Code Ann. 54-12-2(2). Additionally, federal 

regulations implementing PURPA offer QFs the option of providing power to PacifiCorp “over a 

specified term” at prices based on avoided costs calculated “at the time the obligation [to deliver 

the power] is incurred.”1 18 C.F.R. § 292-304(d)(2)(ii).  

 Under existing Commission orders, QFs may require PacifiCorp to enter into 20-year 

contracts with fixed pricing based on avoided costs calculated at the time of contracting. (See, 

                                                           
1 QFs also have the option of receiving a price based on avoided costs “at the time of delivery.” 
18 C.F.R. § 292-304(d)(2)(i). 



DOCKET NO. 15-035-53 
 

- 3 - 
 

  

e.g., Report and Order dated October 31, 2005 at 29, In the Matter of the Application of 

PacifiCorp for Approval of an IRP-Based Avoided Cost Methodology for QF Projects Larger 

than One Megawatt, Docket No. 03-035-14.)  In its Application, PacifiCorp asks the 

Commission to shorten the maximum duration of a QF PPA to three years.  

 We do not attempt here to identify all of the arguments and evidence the parties have 

offered in this docket. For context, however, we briefly summarize the positions of those parties 

who support and oppose the Application. 

2.1. PacifiCorp Maintains Its Liability under QF PPAs Has Increased Dramatically 
Since the Commission Approved 20-Year Contracts and that Continuing to Force 
PacifiCorp to Enter 20-Year QF PPAs is Inconsistent with its Resource Planning 
and Acquisition Policies and Practices and Will Subject Ratepayers to Undue 
Fixed-Price Risk. 

 PacifiCorp argues that continuing to require it to enter 20-year, fixed-price contracts with 

QFs unnecessarily subjects ratepayers to significant market risk. (See, e.g., Application at 13.) 

PacifiCorp represents it “is seeking this modification [in the contract term] at this time as a result 

of a significant increase in PURPA contract requests received in 2014 and 2015[,] activity that 

[PacifiCorp] believes will harm customers unless” the maximum contract term is shortened. (Id.)  

 PacifiCorp’s witness, Paul Clements, testified that PacifiCorp “had 1,041 megawatts of 

existing PURPA contracts in Utah and 2,253 megawatts of proposed QF contracts in Utah,” 

totaling “3,294 megawatts of existing and potential Utah QF contracts.” (Hr’g Tr. at 14:8-12.) 

Mr. Clements represented PacifiCorp’s average Utah retail load in 2014 was 2,959 megawatts. 

(Id. at 14:13.) Mr. Clements further testified that, system-wide, PacifiCorp was obligated to 

make $2.9 billion in payments under QF PPAs and that Utah customers are projected to pay 
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$73.3 million under QF PPAs in 2015. (Id. at 14:23-15:2.) Mr. Clements emphasized that 

payments under QF PPAs are “a major factor in customers’ rates.” (Id. at 15:3-4.) 

 Mr. Clements further testified that, over the next 10 years, PacifiCorp is under contract to 

purchase 44.6 million megawatt hours (“MWhs”) from QFs at an average price of $64.13 per 

MWh and that the average forward price curve for the Mid-Columbia wholesale power market 

trading hub over the same ten years is $26.02 per MWh lower, at $38.11. (Id. at 18:20-19:2.) The 

difference amounts to nearly $1.2 billion over the ten-year period. (Id. at 19:3.)  

 PacifiCorp acknowledges the market could move in the opposite direction, resulting in 

fixed QF PPA prices that are ultimately below market but contends this observation is irrelevant 

because, in either event, customers are being forced to bear fixed-price risk to which they would 

not otherwise be exposed. (See id. at 19:13.) PacifiCorp argues, by analogy, that a series of 

workshops in 2011 and 2012 led to the Commission’s adoption of a hedging policy that 

generally precludes PacifiCorp from entering contracts to hedge natural gas and electricity costs 

out more than 36 months. (Id. at 15:8-25.)2 PacifiCorp asserts that requiring it to enter into QF 

PPAs that “lock in” electricity prices for a period of 20 years is inconsistent with the hedging 

policy and with the rationale underlying the policy. 

 PacifiCorp also argues that 20-year QF PPA terms are inconsistent with its resource 

acquisition policies and practices and are not aligned with its Integrated Resource Plan (“IRP”) 

and planning cycle. Mr. Clements explained PacifiCorp “does [not] enter into a long-term 

transaction unless there is a need identified in the IRP” and notes its “IRP action plan is focused 

                                                           
2 Mr. Clements acknowledged the hedging policy did not preclude PacifiCorp from entering into long-term power 
purchases but explained that such contracts require additional stakeholder review. (Hr’g Tr. at 74:17-20.) 
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only on the next two to four years” because “planning uncertainties grow as you get further out 

in time.” (Id. at 20:17-23.) Additionally, PacifiCorp emphasizes it “utilizes a rigorous request for 

proposal or RFP process whenever it acquires a long-term resource.” (Id. at 19:21-24, 20:5-7.)  

By contrast, PacifiCorp does not enter long-term QF PPAs based on any projected need for the 

power nor are the contracts vetted through the process applicable to other long-term resource 

acquisitions because PacifiCorp is simply required to purchase the power. (See id. at 20:9-10.) 

2.2. The Division Generally Shares PacifiCorp’s Concerns Regarding 20-Year QF PPAs 
and Advocates Reducing the Maximum Contract Term to Five Years. 

 The Division shares PacifiCorp’s concern about requiring the utility to purchase limitless 

quantities of intermittent QF power at prices fixed for 20 years. (See C. Peterson Direct Test. at 

4:74-5:91.) The Division notes the large spike in existing and proposed QF PPAs and is 

concerned such a large volume of unplanned, potentially unnecessary QF power could require 

PacifiCorp “to idle much of its existing fleet during certain times of the day, keep some of it 

running as back-up and balancing reserves for the intermittent wind and solar resources, and sell 

excess power into the wholesale markets, possibly at unfavorable prices.” (Id. at 5:85-90.) The 

Division concludes such a scenario would not likely “create an efficiently operating electric 

service system.” (Id. at 5:90-91.) “The Division does not believe that federal and state policies 

contemplated the occurrence of unrestrained limitless development of renewable resources.” 

(Hr’g Tr. at 118:25-119:3.)  

 The Division argues that of the parties opposed to the Application, “none have proposed 

an alternative solution to the potential problems faced by [PacifiCorp] other than to suggest that 

low avoided cost pricing would eventually discourage developers.” (Id. at 118:3-6.) The Division 
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observes that low avoided cost prices should ultimately create a ceiling on the amount of QF 

power offered to PacifiCorp but represents “it is unknown how much potential capacity might be 

realized before low prices completely discourage the creation of new supply.” (C. Peterson 

Direct Test. at 5:93-96.) The Division explains that price is not the only variable driving supply: 

the existence of substantial government subsidies and the downward trending cost of new QF 

plants also affect supply. (Id. at 5:98-6:101.)  

 The Division disagrees with those parties who assert QF developer financing is a valid 

consideration in setting a minimum contract term. The Division asserts it is “unaware of any 

statute or regulation that requires that the Commission ensure that QF projects are economically 

viable.” (Id. at 11:213-215.) However, the “Division does recognize that the 20-year term is a 

benefit to developers and that reducing that benefit will likely reduce development.” (Hr’g Tr. at 

119:23-25.) 

 The “Division recommends that the Commission adopt a five-year contract term limit for 

QFs” but allow parties to propose a longer term if they can show it “is in the public interest 

under the specific circumstances.” (C. Peterson Direct Test. at 20:411-414.) The Division 

recommends that energy prices be calculated and fixed as they are presently but only for a five-

year term. (Id. at 20:418-419.) The Division proposes capacity payments be based on “the 

assumption that the QF will renew its contract through twenty years of service.” (Id. at 20:417-

418.) The Division suggests “[t]his proposal could be viewed as a twenty-year contract with a 

price reopener every five years, but giving the QF the option every five years to seek higher 

prices elsewhere.” (Id. at 20:421-422.) The Division notes that it has generally been opposed to 
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long-term non-QF PPAs because it believes contracts longer than five years are not in the public 

interest. (C. Peterson Direct Test. at 16:331-17:342.) 

2.3. Though the Office Shares Numerous Concerns Raised by PacifiCorp and the 
Division, the Office Recommends Denying the Application on Legal and Policy 
Grounds. 

 
 The Office shares PacifiCorp’s concern about “[t]he risk to ratepayers associated with 

carrying long-term fixed-price contracts for power” and concedes “[i]t is uncertain whether a 20-

year commitment to take all the power these QFs generate and to pay the currently calculated 

avoided cost prices will end up being a good outcome for ratepayers.” (B. Vastag Direct Test. at 

2:23-27.) The Office recognizes that “[r]atepayers, not [PacifiCorp], not the QF developer, not 

the QF financier, carry this risk.” (Id. at 2:27-28.) The Office also shares PacifiCorp’s concern 

relating to the “disconnect” between “PacifiCorp’s system-wide resource planning” and the 

“significant amount of new long-term QF resources” which “are not being evaluated on a system 

basis through the [IRP] process.” (Id. at 2:29-32.) Additionally, the Office acknowledges that 

“unlike a company-owned resource, QFs cannot be economically dispatched to take advantage of 

periods when low-priced market purchases of power are available.” (Hr’g Tr. at 179:1-4.) The 

Office also concedes that “forecast error is an issue” with respect to the pricing in a 20-year 

contract but notes that other issues also exist that impact the accuracy of avoided cost 

calculations. (Id. at 182:22-25.) 

 Nevertheless, the Office opposes the Application on legal and policy grounds. In its Post-

Hearing Brief, the Office argues that FERC regulations require that QF PPA terms be “long 

enough to insure investor certainty.” (Office Post-Hearing Br. at 5.) Additionally, the Office 

challenges the notion that “ratepayers must be indifferent to any risks associated with the term of 
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a contract,” arguing no decision from the Commission or FERC supports the doctrine of 

ratepayer indifference outside the context of avoided cost pricing. (Id. at 2.) In his submitted 

testimony, the Office’s witness Bela Vastag more generally represented the Office is “concerned 

that this extreme change [in contract duration] may discourage all new QF development,” which 

he asserts “would be contrary to Federal and State laws [that] were enacted specifically to 

encourage the development of small power producers or QFs.” (B. Vastag Direct Test. at 1:13-16 

(emphasis removed).) 

 In light of its legal conclusion that the contract term cannot be shortened, the Office 

maintains the best remedy available to alleviate the problems associated with a 20-year contract 

term is to ensure avoided cost modeling is as accurate as possible. (See, e.g. B. Vastag 

Surrebuttal Test. at 2:30-33.) 

2.4. Four Intervenors Presented Testimony and Opposed the Application. 
 

2.4.1. RMCRE 
 
 RMCRE is an “unincorporated, informal trade group coalition that was formed for the 

limited purpose of opposing the efforts of [PacifiCorp] in Utah and Wyoming to limit the 

maximum term of QF power purchase agreements to three years.” (See, e.g., H. Isern Direct 

Test. at 1:14-18.) RMCRE presented three witnesses. First, Kevin Higgins, RMCRE’s expert 

witness, agreed price risk exists with respect to long-term QF PPAs but asserts “there is price 

risk associated with the acquisition of any long-term resource, including utility resources.” (K. 

Higgins Direct Test. at 8:165-9:167.) Mr. Higgins argues it is not surprising that the average 

price under existing QF PPAs is higher than the Mid-Columbia average 10-year forward price 

because “market prices are currently at low levels.” (Id.at 9:175-179.) Mr. Higgins concedes that 
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“[v]iewed in isolation, long-term fixed price QF contracts might appear to be inconsistent with 

[PacifiCorp’s] financial hedging practices, which are generally limited to 36 months.” (Id. at 

7:130-132.) Mr. Higgins asserts, however, “the more apt comparison is not between 

[PacifiCorp’s] hedging practices and long-term QF contracts, but between long-term QF 

contracts and [PacifiCorp’s] recovery of its generation investments in rate base.” (Id. at 7:140-

143.) Mr. Higgins asserts that “the Company’s own generation fleet would not fare well” when 

compared against the Mid-Columbia ten-year forward price. (Id. at 9:185-10:186.)  

 Next, Bryan Harris, senior development manager for SunEdison, testified “[i]n nearly all 

cases of which [he was] aware, project financing of QF projects has involved PPAs with much 

longer terms [than three years], typically twenty years.” (B. Harris Direct Test. at 2:43-44.) Mr. 

Harris represented that “[i]n [his] opinion and experience, a three-year PPA term would almost 

certainly prevent project financing for almost any new renewable energy project” and “[a]lmost 

any term length of less than twenty years would make project financing of renewable energy 

projects very difficult.” (Id. at 3:48-51.) Mr. Harris testified at hearing, however, that in an 

environment of higher avoided cost rates, a shorter contract length would be financeable but 

represented the rates “would need to be significantly higher in order to meet a three-year or a 

five-year contract term.” (Hr’g Tr. at 241:21-242:4.) 

 Last, Hans Isern, a senior vice president of Sustainable Power Group (“sPower”), which 

is a developer, financier, owner and operator of QFs, testified that “[i]n virtually all cases of 

which [he was] aware, project financing of new [QF] projects requires PPAs with terms of 

twenty years.” (H. Isern Direct Test. at 1:6-10; 3:50-51.) Mr. Isern testified sPower has 

successfully financed projects with 15-year PPAs and that these were in markets with either 
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additional state tax incentives or higher avoided cost prices. (Id. at 3:50-55; Hr’g Tr. at 261:6-

22.)  

 As for its legal argument, RMCRE emphasizes Chapter 12’s “Legislative Policy,” 

declaring “it is desirable and necessary to encourage independent energy producers to 

competitively develop sources of electric energy not otherwise available to Utah … and to 

remove unnecessary barriers to energy transactions involving independent energy producers and 

electrical corporations.” (See, e.g., RMCRE Post-Hr’g Br. at 2 (quoting Utah Code Ann. § 54-

12-1).) RMCRE asserts Utah’s Legislative Policy “cannot be reconciled” with PacifiCorp’s 

Application (or with the Division’s alternative proposal to shorten QF PPAs to five years). (Id. at 

3.) On the federal side, RMCRE acknowledges “federal laws do not expressly require a 20-year 

PPA term” but points out “nor do they expressly allow a short-term PPA.” (Id. at 5.) 

Recognizing that “FERC regulations allow [state commissions] some ‘latitude’ in determining 

how FERC regulations should be ‘implemented’ by a state,” RMCRE asserts “the manner of 

implementation must be ‘reasonably designed to give effect to FERC’s rules.’” (Id. at 5 (quoting 

FERC v. Mississippi, 456 U.S. 742, 751 (1982).) 

2.4.2. REC 
 
 REC’s director, John Lowe, testified that REC is a coalition of thirty-two members who 

own and operate over fifty non-intermittent small QFs, generally less than 10 megawatts. (J. 

Lowe Direct Test. at 4:18-20; Hr’g Tr. at 163:16-19.) REC asks the Commission deny the 

Application or, alternatively, to except “baseload Schedule 37 eligible QFs” from any change. (J. 

Lowe Direct Test. at 6:61-64.)  
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 Mr. Lowe “agree[s] that [PacifiCorp] is facing a large number of new contract requests 

and recently executed contracts” and that “[t]his is a legitimate issue that warrants 

consideration.” (Id. at 7:79-81.) Mr. Lowe opines “[m]anaging this problem is a challenge, but 

does not warrant foreclosing opportunities for small baseload projects that for years have been 

the heart-and-soul of local PURPA project development.” (Id. at 7:81-83.)  

 REC’s second witness, Nathan Rich, who is executive director of REC member Wasatch 

Integrated Waste Management District (“WWMD”), agreed and testified: “I understand the 

concern that 2,000 megawatts of new QF power would cause a problem to [PacifiCorp.].” (Hr’g 

Tr. at 168:6-8.) Mr. Rich provided testimony relating to an existing QF project that WWMD 

operates and a second project it is considering. Mr. Rich testified its existing project operates 

under an 11-year contract because WWMD did not wish to execute a contract with PacifiCorp 

that was longer in duration than the contract WWMD has with its primary vendee. (Id. at 169:3-

10.) 

 Echoing the Office’s arguments, REC maintains a three-year contract term violates 

PURPA because the federal law and the regulations promulgated under it require QFs be allowed 

to enter long-term contracts at a fixed price. (REC Post-Hr’g Br. at 4-5.) REC also argues 

establishing a three-year contract term will deny QFs the opportunity to receive fair capacity 

value for the electricity they provide. (Id. at 6-7.) REC argues that if the Commission is inclined 

to grant the Application, the Commission should adopt a framework that the Idaho Public 

Utilities Commission recently implemented whereby QFs who renew their contracts, perhaps 

repeatedly, after the initial term expires, should be eligible to receive capacity payments based on 
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the time of the original contract. (Id. at 8-10.) REC contends “[t]his is consistent with how 

utilities plan their operations and the benefits that existing QFs provide to the utilities.” (Id. at 9.) 

2.4.3. UCE 

 UCE offers testimony and arguments that largely parallel the arguments of other 

intervenors in this docket. In her written testimony, UCE witness Sarah Wright asserted that “[a] 

three year contract will end the development of renewable QFs in Utah because it will make it 

impossible for these projects to secure financing.” (S. Wright Direct Test. at 5:66-67.) At 

hearing, Ms. Wright, who is executive director of UCE, suggested this conclusion stemmed from 

conversations she had with developers, and she deferred detailed questions about the subject to 

the developer witnesses. (See Hr’g Tr. at 194:17-18; 195:5-6.) Ms. Wright also asserts that 

natural gas prices are near all-time lows and suggests consumers are, therefore, more likely to 

benefit from long-term prices fixed at currently forecast avoided costs than to be injured by 

them. (See, e.g., S. Wright Surrebuttal Test. at 10:167-172 (explaining risk associated with 

natural gas prices is “asymmetrical” in the existing low cost natural gas environment).)  

 Ms. Wright also asserts that in light of evolving environmental compliance obligations 

and concerns about climate change, maintaining a 20-year QF PPA contract term constitutes 

good public policy. (See id. at 11:183-12:205.)  

2.4.4. Sierra Club 
 
 Sierra Club presented energy consultant Thomas Beach as its witness. Like other 

intervenors, Sierra Club maintains QF developers will be unable to obtain financing under a 

three-year PPA. (See, e.g., Hr’g Tr. at 205:25-206:2.) Mr. Beach testified that avoided cost 

pricing leaves ratepayers indifferent “on a forecast basis.” (Id. at 207:1-12.) Like other 
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intervenors, Sierra Club argues fixed-price generation protects customers against increased 

prices. (Id. at 210:2-3.)  

 Mr. Beach conceded that a 20-year contract term “reduces the risk of the income stream 

upon which financing for [QF] projects is based” and that “value [exists] in that reduction in risk 

to the lenders on [QF] projects.” (Hr’g Tr. at 211:19-212:6.) Mr. Beach further conceded such 

risk is “passed on to customers of the utility” but asserts the consequence is “no different than 

when the utility builds any kind of plant.” (Id. at 212:19-23.) Mr. Beach asserts “[t]here’s simply 

no present crisis with an oversupply of renewable QFs in Utah such that the Commission needs 

to shorten the contract term.” (Id. at 208:3-6.) Mr. Beach testified the market for QF 

development will be “self-limiting” as a result of low indicative pricing and the “stepdown” of a 

federal investment tax credit. (Id. at 208:19-209:5.) 

3. DISCUSSION, FINDINGS AND CONCLUSIONS 
 

3.1. Federal and State Law are Silent on the Issue of Contract Term, and the Utah 
Legislature’s Policy Statement Does Not Entitle QF Developers to an Unqualified 
20-Year Guaranteed Revenue Stream. 

 
 Although we appreciate the parties’ efforts to strengthen their arguments by reference to 

Chapter 12, PURPA and FERC orders and regulations, after careful review we are confident no 

statute or rule prescribes a minimum term for QF PPAs. Federal regulations require QFs have the 

option to sell electricity “over a specified term” for a price established at the time of contracting, 

but the rules are silent as to how long the “specified term” must be. See 18 C.F.R. § 292.304(d). 

 The Division argues that, in another context, FERC has determined “contracts of a year 

or more are sufficiently long-term to meet the statutory requirement that there be ‘wholesale 

markets for long-term sales of capacity and energy.’” (Division Post-Hr’g Br. at 3-4 (quoting 
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Order No. 688, FERC Stats. & Regs. ¶ 31,233 at P 17).) At the other end of the spectrum, the 

Office and REC argue FERC regulations require the term be sufficiently long to provide 

“investor certainty.”  

 We reject the notion federal regulations require QF developers to enjoy “investor 

certainty.” The Office quotes FERC Order 69 out of context in asserting “[t]he purpose behind 

fixing the avoided cost at the time of the agreement is to provide ‘an investor … [the ability] to 

estimate, with reasonable certainty, the expected return on a potential investment before 

construction of a facility.’” (Office Post-Hr’g Br. at 5 (quoting Order 69, FERC Stats. & Regs. 

¶ 30,128 at 30,868) (ellipses and brackets in original).) The quoted language falls under a 

subheading titled “Availability of Electric Utility System Cost Data” that explains FERC’s basis 

for implementing 18 C.F.R. 292.302, which requires utilities to make data available to the public 

concerning their costs. The quoted language stands for the proposition that prospective QFs must 

have access to cost data for the purpose of assuring they have the information required to 

estimate the price (i.e., the “avoided cost”) they will receive for their power, not that QF 

developers have a right to risk-free returns on their investments. (See FERC Order No. 69, 45 

Fed. Reg. 12,214, 12,218 (Feb. 25, 1980).)3  

 REC makes a similar argument, quoting Order 69 and asserting “[l]ong-term 

commitments are necessary because QFs have a ‘need for certainty with regard to return on 

                                                           
3 Indeed, this concept is embodied in PacifiCorp’s Electric Service Schedule 38 for QF contracting procedures that 
provides: “[a]n indicative pricing proposal provided by the Company may be used by the QF Developer to make 
determinations regarding project planning, financing and feasibility. However, such prices are indicative only and 
may be subject to change by the Company as specified herein or by the Commission. Prices and other terms and 
conditions are only final and binding to the extent contained in a power purchase agreement executed by both parties 
and approved by the Commission.” Rocky Mountain Power Electric Service Schedule No. 38, State of Utah, 
P.S.C.U. No. 50, Sheet 38.6. 
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investment in new technologies.’” (REC Post-Hr’g Br. at 5 (quoting FERC Order No. 69, 45 

Fed. Reg. 12,214, 12,224 (Feb. 25,1980).) Here, the quoted language is more pertinent to the 

issue in this docket, falling under a subheading addressing “[l]egally enforceable obligations” 

under 18 C.F.R. 292.304. The quoted sentence reads in full: “Many commenters have stressed 

the need for certainty with regard to return on investment in new technologies.” (Id.) These 

commenters were responding to others who argued that “if the avoided cost of energy at the time 

it is supplied is less than the price provided in the contract … the purchasing utility would be 

required to pay a rate for purchases that would subsidize the qualifying facility at the expense of 

the utility’s other ratepayers.” (Id.) FERC goes on to explain that it “does not believe that … 

[PURPA] was intended to require a minute-by-minute evaluation of costs.” (Id.) FERC’s 

rejection of the need for “minute-by-minute evaluation of costs” is uncontroversial and logically 

follows from PURPA’s requirement that QFs be allowed to sell their power at prices fixed for a 

“specified term.” We do not read this language in Order 69 as amounting to a requirement, or 

even endorsement, that avoided cost pricing be fixed for multiple decades. 

 For its part, Sierra Club acknowledges “FERC does not provide an exact timeframe for 

the ‘specified term,’” but argues FERC regulations require QFs to be compensated for capacity 

and that “a three or five year contract would not provide a QF compensation for capacity.” 

(Sierra Club Post-Hr’g Br. at 4.) Essentially, Sierra Club argues that if QFs are not permitted to 

contract into what PacifiCorp calls its “resource deficiency period,” i.e. the period of time when 

PacifiCorp’s IRP anticipates a need to acquire a new thermal resource, they will be denied 

capacity value. While we certainly agree the avoided cost methodology must capture avoided 

capacity costs and ensure QFs are paid for them, we reject the premise that PacifiCorp’s 
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anticipated date of acquiring a new thermal resource is dispositive of the contract duration issue. 

In fact, in multiple recent dockets, the Commission has addressed the issue of capacity value in 

the so-called “resource sufficiency period” and found that displaced market transactions for firm 

power capture avoided capacity costs. (See, e.g., Report and Order dated September 18, 2015 at 

8-9, In the Matter of Rocky Mountain Power’s Proposed Revisions to Electric Service Schedule 

No. 37, Avoided Cost Purchases from Qualifying Facilities, Docket No. 15-035-T06.) 

 Other intervenors, particularly UCE and RMCRE, have strongly emphasized Utah’s 

declared policy “to encourage independent energy producers to competitively develop sources of 

electric energy … and to remove unnecessary barriers to energy transactions involving 

independent energy producers and electrical corporations.” Utah Code Ann. 54-12-1. We are 

cognizant of this policy and the policy interests underlying PURPA, but we must advance these 

policy interests without abdicating our primary duty to ensure the reliability of electric service 

and to do so “on the basis of reasonable costs.” See Garkane Power Ass’n v. Public Serv. 

Comm’n of Utah, 681 P.2d 1196, 1207 (Utah 1984). Nothing in Chapter 12’s policy statement 

suggests guaranteeing QF developers anything less than a 20-year fixed revenue stream will 

somehow subvert it. While we do not here attempt to draw parameters around how Chapter 12’s 

declared policy ought to influence the Commission’s implementation of Chapter 12 or PURPA, 

we reject the notion that it requires binding PacifiCorp and ratepayers to 20-year fixed prices, 

irrespective of whether such long-term commitments are otherwise in ratepayers’ interest.  

 In summary, we conclude no federal or state statute or regulation requires a 20-year 

contract term. As the Supreme Court has observed, FERC regulations “afford state regulatory 

authorities … latitude in determining the manner in which the regulations are to be 
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implemented.” FERC v. Mississippi, 456 U.S. at 751; see also Power Resources Group v. PUC 

of Texas, 422 F.3d 231, 238 (5th Cir. 2005) (observing “it is up to the States, not [FERC] to 

determine the specific parameters of individual QF power purchase agreements….”) (quotation 

omitted). Similarly, Chapter 12 expressly tasks the Commission with “establish[ing] reasonable 

rates, terms, and conditions” for QF PPAs. Utah Code Ann. § 54-12-2(2). In the absence of 

additional guidance from the Utah Legislature, Congress or FERC, it falls to this Commission to 

exercise its discretion to establish a contract term that advances the policy interests underlying 

PURPA and Chapter 12 without unduly burdening ratepayers with excessive price risk. 

3.2. Intervenors Did Not Offer Persuasive Evidence Showing a Reduction in the 
Minimum Contract Term will Render Their Projects Unviable. 

 
 No party has disputed PacifiCorp’s representations concerning the volume of power it 

must purchase under existing QF PPAs, the volume of QF PPAs that have been proposed to 

PacifiCorp that remain unexecuted and the relative size of these existing and potential 

obligations in relation to PacifiCorp’s total load. Specifically, at the time it filed the Application, 

PacifiCorp had 1,041 nameplate megawatts of existing PURPA contracts in Utah, which 

constitutes more than a third of its 2014 average Utah retail load, and 3,294 total nameplate 

megawatts of existing and potential Utah QF contracts. (Hr’g Tr. at 14:8-13.). If all of the 

proposed QF contracts came to fruition, the nameplate megawatts of the QF power would alone 

surpass, by a considerable margin, Utah’s average retail load requirements. (Id.) The cost to 

ratepayers is significant: PacifiCorp is currently obliged on a system-wide basis to pay $2.9 

billion under QF contracts over the next 10 years, and Utah ratepayers will be accountable for 

$73.3 million in payments under QF PPAs in 2015 alone. (Id. at 18:19-19:2.) Finally, although 
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we recognize and accept that avoided cost projections used to establish prices at the time of 

contracting may deviate from the actual avoided costs at the time of delivery, we are mindful that 

over the next 10 years the average price PacifiCorp is obliged to pay per MWh under existing QF 

PPAs significantly exceeds the projected market price. (See id.) 

 Nevertheless, intervenors and the Office ask the Commission to deny the Application 

based on their assertion that a reduction in contract duration will make financing unavailable and 

thereby preclude new QF development and defeat the policies underlying Chapter 12 and 

PURPA. As an initial matter, as we believe the discussion above makes clear, we do not read 

Chapter 12, PURPA or any FERC regulation to require ratepayers to subsidize QF projects to 

make them profitable for investors. However, even if it were incumbent on the Commission to 

establish contract terms that ensured the ability of QF developers to obtain financing, the record 

does not demonstrate QF developers will be unable to obtain financing on projects with  

shortened contract terms.  

 To be clear, we do not doubt QF developers may be able to negotiate more favorable 

financing with a longer guaranteed revenue stream, but the record does not substantiate the claim 

that a reduction in contract term will render them unable to obtain financing. It seems to us, 

assuming arguendo that the Commission has an obligation to ensure economic viability of QF 

projects, the primary question would not be whether financing will be available but rather how 

the terms of financing are likely to change if the duration of guaranteed revenue is reduced and 

whether, in light of those changes, projects can be economically viable.  

 While PacifiCorp’s books are open to us, the Commission has no information pertaining 

to the finances of QFs. We are not suggesting we are entitled to such information, but the 
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argument that financing will not be available is not compelling absent supporting evidence. No 

party presented information in this docket attempting to quantify the impact a change in contract 

term would have on financing terms and, by extension, on the viability of future QF projects. 

The intervening developers might have, for instance, presented testimony and exhibits (in 

summary fashion or otherwise) illustrating the finances of a sampling of developments in an 

effort to demonstrate that less favorable credit terms would have rendered them uneconomic. 

They did not do so. Rather, the only evidence in the record to support the assertion that projects 

will not be financeable absent a 20-year contract is conclusory testimony from QF development 

executives, their consultants or renewable energy advocates. Even if we recognized a legal 

obligation to ensure QF projects are financeable, a principle we have not adopted here, we would 

be disinclined to rely solely on these conclusory representations as a basis to continue to impose 

on ratepayers the risks inherent in 20-year contracts.  

3.3. While the Commission Shares PacifiCorp’s and the Division’s Concern that 20-
Year Contract Terms Expose Customers to Undue Fixed-Price Risk, the 
Commission Finds the Balance of Policy Interests Favors a More Gradual 
Reduction in Contract Duration. 

 Although we find the record supports taking action to protect ratepayers against undue 

fixed-price risk, we believe a more measured response is appropriate than either the 85 percent 

reduction for which PacifiCorp advocates or the 75 percent reduction sought by the Division. 

Based on the information available to us at this time and the record in this docket, we believe and 

find the public interest will best be served by a five-year reduction, establishing a maximum 

contract term of 15 years. 
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 While no party specifically advocates for a 15-year contract term, evidence in the record 

supports our finding. RMCRE witness Hans Isern testified that his employer, sPower, has 

successfully financed projects with 15-year contract terms, though he qualified his testimony by 

adding these projects were developed in states with “other incentives” or high avoided cost 

prices. (Hr’g Tr. at 261:6-22.) Similarly, Bryan Harris, testifying for SunEdison, acknowledged 

that there are markets in the United States where contract terms are limited to 15 years. (Id. at 

254:16-255:11.)  Mr. Harris qualified his testimony by adding those markets were more “liquid” 

than Utah and that developers can “readily sell the power from those projects.” (Id.) However, 

we note developers in Utah can reasonably anticipate the opportunity to continue to sell power to 

PacifiCorp or to some other purchaser — albeit at updated avoided cost or market prices — after 

the initial contract term expires.4 Although evidence in the record supports our decision, it 

should be understood that our determination ultimately constitutes an exercise of our discretion. 

We have endeavored to balance our competing obligations to advance the policies underlying 

Chapter 12 and PURPA while protecting ratepayers from unreasonable costs. We believe a 15-

year term strikes the appropriate balance at this time by mitigating a fair portion of the fixed-

price risk ratepayers would otherwise bear while allowing QF developers and their financiers a 

reasonable opportunity to adjust to this more modest change in business practice.  

 For all of these reasons, we conclude it is just, reasonable and in the public interest to 

require PacifiCorp to enter QF PPAs of no longer than 15 years in duration. 

                                                           
4 We also take administrative notice that the federal investment tax credit was extended subsequent to the hearing in 
this matter, which undermines the testimony that the expiration of the tax credit will serve as a “self-limiting” factor 
in the QF market. (See Consolidated Appropriations Act of 2016, H.R. 2029, 114th Cong. § 301, et seq. (2015); Hr’g 
Tr. at 208:19-209:5.)   
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4. ORDER 

 PacifiCorp’s Application is granted in part and denied in part. In a manner consistent 

with all otherwise applicable Commission orders, tariffs, statutes and regulations, PacifiCorp 

shall enter into purchase agreements with qualifying facilities for a duration not to exceed 15 

years. This Order does not alter the terms of existing QF PPAs, but existing QF PPAs will be 

subject to the 15-year limit after their current term expires. As a general matter, this Order 

applies to any QF that has not executed a PPA with PacifiCorp as of the date of this Order. In the 

event a PPA has not been executed as of the date of this Order but a party nevertheless believes it 

possesses a legally enforceable obligation as of the date of this Order that entitles the party to a 

20-year contract term, the party may submit the circumstances for Commission review. Such 

review will be fact-specific and conducted on a case-by-case basis.5 

DATED at Salt Lake City, Utah, this 7th day of January, 2016. 

 
/s/ Thad LeVar, Chair 
 
 
/s/ David R. Clark, Commissioner 
 
 
/s/ Jordan A. White, Commissioner 
 

Attest: 
 
 
/s/ Gary L. Widerburg 
Commission Secretary 
DW#271270 

  
                                                           
5 We have not had occasion to consider the issue of whether and how a party might establish a legally enforceable 
obligation prior to execution of a written contract pursuant to the applicable tariff. However, we recognize parties 
may bring disputes before the Commission with respect to this issue to the extent they arise. 
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Notice of Opportunity for Agency Review or Rehearing 
 
 Pursuant to Utah Code Ann. §§ 63G-4-301 and 54-7-15, a party may seek agency review 
or rehearing of this order by filing a request for review or rehearing with the Commission within 
30 days after the issuance of the order. Responses to a request for agency review or rehearing 
must be filed within 15 days of the filing of the request for review or rehearing. If the 
Commission fails to grant a request for review or rehearing within 20 days after the filing of a 
request for review or rehearing, it is deemed denied. Judicial review of the Commission’s final 
agency action may be obtained by filing a Petition for Review with the Utah Supreme Court 
within 30 days after final agency action. Any Petition for Review must comply with the 
requirements of Utah Code Ann. §§ 63G-4-401, 63G-4-403, and the Utah Rules of Appellate 
Procedure. 
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CERTIFICATE OF SERVICE 
 

 I CERTIFY that on the 7th day of January, 2016, a true and correct copy of the foregoing 
was served upon the following as indicated below: 
 
By Electronic-Mail: 
 
Data Request Response Center (datarequest@pacificorp.com) 
PacifiCorp 
 
Robert C. Lively (bob.lively@pacificorp.com) 
Yvonne R. Hogle (yvonne.hogle@pacificorp.com) 
Daniel E. Solander (daniel.solander@pacificorp.com) 
Rocky Mountain Power 
 
Sophie Hayes (sophie@utahcleanenergy.org) 
Kate Bowman (kate@utahcleanenergy.org) 
Utah Clean Energy 
 
Tony Hall (mail@ehc-usa.com) 
Ellis-Hall Consultants, LLC 
 
Gloria Smith (gloria.smith@sierraclub.org) 
Travis Ritchie (travis.ritchie@sierraclub.org) 
Sierra Club 
 
Gary A. Dodge (gdodge@hjdlaw.com) 
Hatch, James & Dodge 
 
Dan Patry (dpatry@sunedison.com) 
SunEdison 
 
Brad Merrill (bmerrill@swlaw.com) 
Elizabeth M. Brereton (lbrereton@swlaw.com) 
Snell & Wilmer 
 
Sean McBride (smcbride@spower.com) 
Sustainable Power Group 
 
Kevin Higgins (khiggins@energystrat.com) 
Energy Strategies 
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Michelle McDaniels (sage.grouse@hotmail.com) 
Sage Grouse Energy Project, LLC 
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Summit Wind Power, LLC 
 
Patricia Schmid (pschmid@utah.gov) 
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Utah Assistant Attorneys General 
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Division of Public Utilities 
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Office of Consumer Services 
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ABBY BRIGGERMAN, Counsel, Holland & Hart, LLP, Greenwood Village, Colorado.
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CRYSTAL J. McDONOUGH, Counsel, Pathfinder Law Offices, LLC, Loveland, Colorado.

For the Intervenor, Renewable Energy Coalition (REC):
IRION SANGER, Counsel, Sanger Law p.c., Portland, Oregon.
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HEARD BEFORE

Chairman ALAN B. MINIER

Deputy Chairman WILLIAM F. RUSSELL

LORI L. BRAND, Assistant Secretary,
Presiding pursuant to a Special Order of the Commission.

MEMORANDUM OPINION, FINDINGS OF FACT, DECISION AND ORDER
(Issued June 23, 2016)

This matter is before the Wyoming Public Service Commission (Commission) upon the
Application of RMP requesting authority to modify the contract term of its Public Utility
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Regulatory Policies Act of 1978 (PURPA) Power Purchase Agreements (PPA) with Qualifying
Facilities (QFs) and on the interventions of the OCA, WIEC, REC, RMCRE, EverPower Wind
Holdings, Inc. (EverPower), NLRA and CPEM (collectively, with RMP, the Parties).

The Commission, having reviewed the Application and respective attached exhibits, the
Parties' and Intervenors' prehearing filings, the evidence introduced at the public hearing held on
March 29-30, 2016, its files regarding RMP, applicable Wyoming utility law, having heard the
arguments of the Parties, and otherwise being fully advised in the premises, FINDS and
CONCLUDES :

Introduction

1. RMPisapublicutility,asdefinedinWyo.Stat.§37-1-101(a)(vi)(C),providing
retail electric public utility service under certificates of public convenience and necessity issued
by the Commission. RMP is subject to the Commission's jurisdiction pursuant to Wyo. Stat. § 3 7-
2-112. RMP is a division of PacifiCorp, an Oregon Corporation, which provides electric service
to retail customers through its RMP division in Wyoming, Utah, and Idaho, and through its Pacific
Power division in Oregon, California and Washington. (Ex. 1, p. 2).

2. On August 26, 2015, the Company submitted an Application together with
testimony and exhibits requesting authority to modify the contract term of its PURPA PPAs with
QFs.l Specifically, RMP requested the Commission issue an order approving a reduction of the
maximum contract term of prospective PPAs with QFs under PURPA from 20 to three years
consistent with the Company' s hedging and trading policies and practices for non-PURPA energy
contracts, and to align with its Integrated Resource Plan (IRP) cycle. The Company also requested
approval to modify its avoided cost Partial Displacement Differential Revenue requirement
(PDDRR) methodology to reflect all active QF projects in the pricing queue ahead of any newly
proposed QF requests for indicative pricing. (Ex. 1, pp. 14-15). RMP included with its Application
the supporting prefiled testimony and exhibits of two witnesses: Paul H. Clements, RMP Director,
Commercial Services (Exs. 2-2.1 ); and, Brian S. Dickrnan, RMP Director of, Net Power Costs &
Load Forecasting. (Ex. 3).

3. In its application, RMP stated it is necessary to reduce the maximum contract ternn
for PURPA contracts from 20 to three years due to a dramatic increase in QF pricing requests it
has received in 2014 and 2015. (Ex. 1, p. 7). RMP asserted the current Cornmission approved
PURPA contract length puts retail customers at risk of harm due to significant and unnecessary
exposure to long-term price risk. (Ex. 1, p. 9). Further, RMP stated that the 20-year maximum QF
contract term is inconsistent with the hedging policy put in place as a direct result of input from
the Company's stakeholders. (Ex. 1, p. 10). According to RMP, this change will uphold the
?ratepayer indifference standard? under PURPA and protect Wyoming customers. (Ex. 1, p. 15).

4. On August 27, 2016, the Commission issued a Suspension Order suspending the
proposed filing for investigation and further action for the initial six-month period pursuant to

' As discussed further below, while the applicable statutes and rules are matters of federal law, PURPA gives state
commissions the responsibility to determine a utility's avoided costs as well as the terms and conditions of PURPA
contracts, so long as those terms are consistent with federal law.
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Wyo. Stat. § 37-3-106(c), which commences after the 30-day notice ternn provided in subsection
(b) thereof. (Ex. 100).

s. On August 28, 2015, the Commission issued a Notice of Application which
generally described the Application and provided a deadline of September 28, 2015, for interested
persons to file a statement, intervention petition, protest, or request for a public hearing. A public
notice was published in newspapers in RMP's service territory. (Ex. 101 ).

6. On August 31, 2015, the OCA, a separate, independent division of the Public
Service Commission charged with representing the interests of Wyoming citizens and all classes
of utility customers filed its Notice oflntervention, pursuant to Wyo. Stat. § 3 7-2-40 1. (Ex. 102).

7. OnSeptember23,2015,NLRA,acitizens'groupwithmemberswhoareresidents
of Wyoming, filed a Petition for Leave to Intervene.

8. OnSeptember28,2015,WIEC,anunincorporatedassociationcomprisedoflarge
industrial customers, filed a Petition for Leave to Intervene and Request for Hearing. Also on this
day, OCA filed a Request for Hearing (Ex. l 03); CPEM filed its Petition for Leave to Intervene
and Comments; and REC and RMCRE filed Petitions for Leave to Intervene and Request for
Hearing.

9. OnOctober7,2015,theCommissionissuedordersauthorizingtheinterventionsof
NLRA, WIEC, CPEM, REC and RMCRE. (Exs. 104, 105, 106, 107, and 108).

10. On October 7, 2016, EverPower filed its EverPower Wind Holdings, Inc.'s Late
Petition for Leave to Intervene and Request for Hearing. EverPower's Petition was granted by
Order Authorizing Late Intervention issued on October 16, 2015. (Ex. 110).

11. OnOctober9,20l5,theCommissionissuedaSpecialOrderAuthorizingOne
Commissioner and/or Presiding Officer to Conduct Public Hearing. (Ex. 109).

12. On October 9, 2015, RMP filed a Petition for Confidential Treatment and
Protective Order (Petition). The Commission granted the Petition and issued a Protective Order
on October 26, 2015. (Ex. 112). Subsequently, WIEC, NLRA, R?MCRE, EverPower, REC and
CPEM filed their respective Exhibits A to Protective Order.

13. On October 19, 2015, REC filed a Motion for Admission Pro Hac Vice of Irion
Sanger; and EverPower and RMCRE filed a Motion for Admission Pro Hac Vice of Gary Dodge
(collectively Motions). The Motions were granted by Orders Granting Motion for Admission Pro
Hac Vice issued on November 6, 2015. (Exs. 113 and 114).

14. On October 22, 2015, the Commission issued a Scheduling Order establishing the
procedural schedule and setting a public hearing to commence on March 29, 2016. (Ex. 111 ).

15. OnNovernber9,20?5,WIECfiledaMotionforApplicationforAdmissionofPro
Hac Vice of Robert M Pomeroy, Jr. and Thorvald A. Nelson (Motions). The Motion was granted
by an Order Granting Motion for Admission Pro Hac Vice issued on November 24, 2015. (Ex.
115).
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16. OnFebruary29,20l6,theCornmissionissuedaNoticeandOrderSettingPublic
Hearing for March 29, 2016. A public notice was published in newspapers in RMP's service
territory. (Ex. 116).

17. Pursuant to the Scheduling Order, the OCA, WIEC, NLRA, REC, RMCRE and
CPEM filed the direct testimony of their witnesses on January 4, 2016; RMP filed its rebuttal
testimony on January 29, 2016; NLRA and REC filed cross answer testimony; and RMCRE,
WIEC and CPEM filed Joint Confidential and Non-Confidential cross answer testimony on
January 29, 2016.

18. On March 28, 2016, RMCRE filed a Motion to Present Witness Testimony by
Telephone. Also on this day, RMCRE, REC and EverPower filed a Motion to Excuse Attendance
of Local Counsel.

19. On March 29, 2016, the exhibit conference was held and the following exhibits
were received into evidence:

RMP's Exhibit Nos. 1.O through 15.0. (Tr. Vol. I, p. 23).
PSC Exhibit Nos. 100 through 172. (Tr. Vol. I, pp. 11 and 16).
OCA Exhibit Nos. 200 through 200.3. (Tr. Vol. I, p. 24).
WIEC Exhibit Nos. 300 through 318. (Tr. Vol. I, p. 25).
NLRA Exhibit Nos. 400 through 403. (Tr. Vol. I, p. 26).
RMCRE Exhibit Nos. 600 through 607, 609 through 611 and 613 through 621. (Tr.
Vol. I, p. 32).
REC Exibits Nos. 700 through 716. (Tr. Vol. I, p. 33).

20. The public hearing was held March 29-30, 2016, pursuant to the Wyoming
Administrative Procedure Act, Wyo. Stat. § 16-3-101, et seq. (WAPA). Paul H. Clements and
Brian S. Dickrnan testified for RMP. Belinda J. Kolb, Ph.D. testified on behalf of the OCA.
Kenneth G. Lay and Laura Ladd testified on behalf of NLRA. John R. Lowe, testified on behalf
of REC. Kevin C. Higgins, Michael J. Speerschneider, and Hans Isern testified on behalf of
RMCRE. RMP Exhibit 16 was also received into evidence. (Tr. Vol. I, p. 99).

21. Attheconclusionofthehearing,theCommissionrequestedpost-hearingbriefsbe
filed by April 19, 2016. (Tr. Vol. II, p. 513).

22. On April 15, 2016, WIEC, CPEM, RMCRE, EverPower and REC filed a Joint
Motion to Take Administrative Notice of a Rocky Mountain Power Filing and Admit Late-Filed
Exhibits (Joint Motion). The Joint Motion was considered at a noticed special open meeting on
April 22, 2016, immediately preceding public deliberations. It was denied by the Commission,
which issued its written Order on May 31, 2016.

23. OnAprill9,2016,OCA,REC,RMPandNLRAfiledtheirrespectiveflo,s'fffearing
Briefs; and WIEC, RMCRE, CPEM and EverPower filed a Joint Post Trial Brief.

24. The Commission held public deliberations on April 22, 2016, pursuant to Wyo.
Stat. § 16-4-403. The Commission then directed the preparation of an order consistent with its
decision.
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Summary of Decision

25. The Commission denies RMP's Application for authority to amend Schedules 37
and 3 8 to reduce the contract term of its PURPA PPAs with QFs from 20 years to three years. The
Commission concludes that RMP failed to meet its burden to demonstrate that the proposed
modification of the Wyoming PPA contracts is reasonable, will solve an alleged system-wide
problem, and is in the public interest of Wyoming ratepayers. Rather than approving the pending
application, the Commission directs the Company to initiate a collaborative process with relevant
stakeholders to address substantive and procedural reforms to Wyoming's PPA process and
PDDRR avoided cost methodology. In this context, the Commission denies the Company's request
to modify its avoided cost PDDRR methodology described in Schedules 37 and 38 to reflect all
active QF projects in the pricing queue ahead of any newly proposed Wyoming QF requests for
indicative pricing on a similar basis, and leaves this approach for consideration in the collaborative
process.

Contentions of the Parties and Resulting Issues

26. RMP requests to decrease its maximum QF contract term from 20 years to three
years for all contracts executed under both Schedules 37 and 38. The Company contends the 20-
year pricing requirement artificially inflates its avoided cost pricing for QFs leading to higher rates
for Wyoming customers and unnecessary exposure of R?MP to long-term price risk. It asserts this
result violates PURPA's "ratepayer indifference standard.? RMP indicates it is experiencing a
large increase in QFs in the queue, which coupled with the long-ternn duration of the contracts,
increases fixed price risks to Wyoming ratepayers. (Ex. 2, pp. 1-2) RMP seeks to align the contract
duration with its 36-month hedging policy and its two-year IRP planning cycle. According to the
Company, aligning the QF contract duration would ensure pricing remains consistent with the most
current information regarding RMP's resource needs. (Ex. 1, pp. 13-14). RMP contends its request
will not eliminate the "must purchase? obligation of PURPA; rather, the QF PPA's would be re-
negotiated every three years and would include the avoided cost pricing current at that time. (Tr.
Vol. I, pp. 209-211).

27. RMP also requests to modify its avoided cost PDDRR methodology calculation to
include "indicative pricing? for QF contracts to reflect all Schedule 3 8 QFs in the queue. Indicative
prices are preliminary estimates of avoided cost rates; they serve as the starting point for
negotiations between QFs and a utility. Indicative prices may differ from the final prices in a
contract (i.e., contract prices). The current PDDRR methodology used by the Company recognizes
only executed QF contracts in the calculation of the avoided cost. All other proposed (queued)
QFs are not included in the calculation process. The Company requests to incorporate the proposed
QF projects into the calculation of the avoided cost, arguing it will more accurately reflect the
avoided cost of the displaced resources. RMP states that if the queued QFs are ignored in this
calculation process the PDDRR calculation results in payments to QFs that exceed the avoided
cost. (Ex. 3, pp. 3-4).

28. NLRA supports the Company's request to decrease the maximum term of the QF
contracts. NLRA asserts long-term, fixed-price contracts are not in the interest of ratepayers. (Ex.
401, p. 5). It cites Exelon Wind 1, LLC v. Nelson, 766 F.3d 380 (5'h Cir. 2014), for the proposition
there is no obligation for utilities to enter into long-term fixed-price contracts for non-firm energy
and the ratepayer indifference standard precludes it. (Ex. 401, p. 6). NLRA argues PURPA
contracts should be five years or less, straightforward and based on a rigorous IRP process. (Ex.
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401, pp. 13 and 16). As an alternative, NLRA supports a 20 year contract with avoided cost pricing
review (and potential adjustment) every three years. (Ex. 402, p. 27).

29. On the issue of modifying the avoided cost pricing methodology, NLRA asserts
that because of the substantial increase in QF in the queue, RMP's current methodology does not
accurately reflect the pricing of displaced resources. (Ex. 401, p. 6). It also states if FERC has
ruled that indicative pricing alone is sufficient to create a legally enforceable obligation, it is
appropriate to include all active QFs contracts in the queue when calculating indicative pricing for
a prospective QF. (Ex. 401, p. 17). NLRA further contends that if the Commission approves the
application, it should apply the requested new policy to all QFs that have not yet begun substantial
physical construction and require RMP make compliant any QF contracts for facilities that are not
in service on or before the date of the Commission decision. (Ex. 400, p. 10).2

30. REC opposes the Company's application and requests the Commission to deny it.
It contends a minimal PPA term would cause significant and unnecessary harm to RMP's
ratepayers and QF projects; and that three year contract terms will make it impossible for new QFs
to obtain financing and could jeopardize the operations of some existing QFs. (Ex. 700, pp. 3-4).

31. RECadditionallycontendsthatsmallQFscoveredunderSchedule37shouldbe
exempt from any changes requested by RMP because it is difficult for small QFs (Schedule 3 7) to
negotiate contracts. In the alternative, if the contract term for Schedule 37 is shortened, all small
projects as well as all existing projects seeking a replacement of a firm contract should continue
to receive capacity payments or value for capacity. REC also recommends Schedule 3 7 be clarified
for application to seasonal hydro projects. REC states the capacity factors for seasonal hydro
should be calculated on actual seasonal production basis, rather than annually to account for the
capacity benefits provided by such projects. (Ex. 700, pp. 4-5).

32. OCA opposes the Company's application and recommends RMP's requests be
denied. It contends that RMP has not sufficiently made its case for the requested changes. It argues
decreasing the contract term is anti-competitive, and will do nothing to mitigate higher avoided
cost contracts signed in the past. (Ex. 200, p. 7).

33. OCAfurthercontendsthatareasonablestandardfordeterminingtheoptimalPPA
contract length would be to consider the amount of time that the utility owned plant assets are
typically in rate base. OCA suggests there could be alternatives to the contract change requested
by the Company such as tiered megawatt thresholds where the first tier is offered 20-year pricing,
the next tier offered ten-year pricing in the third tier offered three-year pricing. The tiered
alternative could include a provision for a time certain for completion of the project. If a project is
not completed, it would forfeit the 20-year pricing. (Ex. 200, p. 9).

34. As to modifying the avoided cost methodology, OCA recommends including 50%
of the PPAs that are in a specified final contract phase in the avoided cost calculation. It also
suggests an alternative under PURPA where utilities are not required to make QF purchases under
"appropriate operational circumstances.? Like REC, OCA argues it is unnecessary to change the
contract length of Schedule 3 7 QF PPAs because small QFs are not materially contributing to the
problem the Company alleges. (Ex. 200, pp. 15-16).

2 RA4P repudiated the NLRA approach to existing PPA contracts in its Rebuttal testimony. (Ex. 2.2, pp. 28-29).
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35. WIEC, RMCRE, and CPEM oppose RMP's Application and request it be denied.
They jointly contend the Company's proposal is neither reasonable nor in the public interest. (Ex.
600 p. 4). They point out that the fixed-price risk decried by RMP operates in both directions. QFs
with PPA contracts must absorb the cost of future upgrades and other investments without recourse
to additional ratepayer funding, and so may yield a benefit to ratepayers instead of a subsidy to
QFs. (Ex. 600, pp. 8-10 and 14-15).

36. As to decreasing the maximum QF contract term, these Intervenors jointly contend
that QF PPA contracts should not be compared to RMP's hedging practices, and that the more
appropriate analogy is to recovery of RMP's generation investment in rate base. (Ex. 600, pp. 8-
10).

37. With regard to the requested changes to the avoided cost methodology, WIEC,
RMCRE, and CPEM contend that the current PDDRR methodology meets RMP's stated obj ective
of ratepayer indifference, and may actually underprice the avoided cost. These parties contend the
current methodology correctly calculates avoided costs by including only QFs with executed
contracts in the resource stack, and by requiring indicative pricing to be updated when a new queue
of contracts are executed. (Ex. 600, pp. 20-22).

38. These parties also contend the calculation methodology proposed in RMP's
application will result in avoided costs that are too low. The proposed indicative pricing would
accordingly drive down the prices offered to Wyoming QFs. (Ex. 600, pp. 22-23). Generally, they
assert that in making its proposal, RMP overreacted to FERC decisions relating to ?legally
enforceable obligations? that were applied to a different set of facts than exist in Wyoming. (Ex.
600, pp. 23-25).

39. Lastly, they contend RMP's proposal will have a negative impact on renewable
energy developers, is anti-competitive, and will suppress QF development in Wyoming at a time
when implementation of the Clean Power Plan (CPP) is already creating uncertainty. (Exs. 600,
pp. 15-16; 601, pp. 2-3; and 602, pp. 2-3).

Findings of Fact

Reduction of PPA Contract Term to Three Years

RMP applied for approval to decrease its maximum QF contract term from 20 years
to three years under both Schedules 3 7 and 38. RMP witness Paul Clements testified the change is
necessary to: [1] maintain PURPA's ?ratepayer indifference standard;?' [:2] be consistent with
RMP's hedging and trading policies for non-PURPA contracts; and [3] align with the Company' s
IRP. (Ex. 2, pp. 1-2).

40.

3 PURPA mandates that a utility must purchase energy and capacity from a QF at the same price it would have to
pay if it otherwise purchased or generated the energy or capacity on its own. This requirement is commonly termed
the "ratepayer indifference standard." It means ratepayers should be economically indifferent to the source of the
utility's energy by ensuring the cost to the utility purchasing trom a QF does not exceed the cost it would incur if it
were purchasing from another source.
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41. TheCommissionlastaddressedthesubjectofthemaximumRMPQFcontractterm
in Docket No. 20000-388-EA-11 (Record No. 12750). In that case, RMP submitted its application
for Commission approval to implement a permanent avoided cost methodology in Wyoming for
QFs that do not qualify for Wyoming Schedule 37 - Avoided Cost Purchases from Qualifying
Facilities. In Sub 388, the Company stated that, pursuant to the settlement agreement approved in
Docket No. 20000-342-EA-09 (Sub 342), it had completed evaluation and reconsideration of its
current pilot program avoided cost methodology and was requesting approval of its proposed
permanent avoided cost methodology, which it said was essentially the same methodology
approved in Sub 342, with minor modifications. (Sub 388 Application, p. 4, ffi 5). The Company
stated approval of its proposed permanent avoided cost methodology would allow the Company
to offer avoided cost prices to QFs of less than 100 MW4 in a manner that would encourage the
development of cost-effective QFs without creating subsidies for existing or new retail customers.
(Docket No. 20000-388-EA-11 (Record No. 12750), Memorandum Opinion, Findings and Order
issued November 4, 2011 (2011 0rder ? 1).

42. Sub 388 had multiple intervening parties and was fully litigated in contested case
proceedings. In its 2011 0rder, the Commission rejected Intervenor proposals to allow for
maximum contracts in excess of the 20 years requested. (2011 0rder at ffl 62). The Commission
noted that RMP witness Gregory N. Duvall, PacifiCorp's then Director Net Power Costs,
addressed Intervenor recommendations for contract terms of greater than 20 years where the QF
could demonstrate the technology it used had an expected life consistent with a longer-term
contract. Duvall expressed the Company's support for a contract ternn of 20 years, stating that
similar contract lengths were allowed in its other jurisdictions. He argued that the proposal for
longer-term contracts would place additional risk on retail customers and was not necessary for
the development of new QF facilities. In view of the uncertainties facing the electric industry at
the time, Duvall expressed his belief that locking in current prices for power deliveries occurring
over a 40 year future period would not be a reasonable policy. (Id. at % 22).

43. In its 2011 0rder, the Cormnission found that all Parties supported adoption of the
proposed Schedule 38, which generally codified the Sub 342 Stipulation, but liberalized it and
provided greater flexibility to the process by removing the 50 MW per year limitation for wind
QFs and allowing PPAs with 20-year terms for all QFs. (2011 0rder at ? 58). The Commission
found the provisions contained in Schedule 38 also provided the flexibility requested by
Intervening parties by: [1 ] giving the negotiating parties the leeway to agree on specific terms and
conditions beyond those described in Schedule 38, and [2] acknowledging the Commission's
continuing authority to review proposed contracts, including those containing terms that may vary
from those in the standard contract. The Commission noted that Schedule 3 8 contained a provision,
applicable when RMP and the potential QF provider were unable to come to agreement, requiring
them to try for 60 days to work out their differences before bringing the issue to the Commission.
Finally, the Cornmission noted a reasonably applied Schedule 38 may assist QFs in obtaining a
contract which could support project financing. (Id. at % 58).

44. In its 2011 0rder, the Commission stated that it shared RMP's concern that
allowing extended contract terms, in some cases up to 40 years, had the effect of locking ratepayers

4 80 MW in the case of wind QFs.
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into paying set prices for a 40-year period, which would not be the case with a utility-owned
facility. Based on this ?lock-in? possibility, the Commission found a QF contract with a term
length beyond 20 years may be unwise and may expose the Company and its customers to
enhanced risk. The Comrnission noted in past avoided cost dockets, that longer-term QF contracts
were advanced on the idea that a 20-year contract would provide insufficient security for the QF
developer to obtain project financing. (Id. at % 62).

45. TheCommissionultimatelyfoundtheevidencepresentedinthecasedemonstrated
wind QF facilities were being developed in Wyoming under PPAs with RMP having 20-year
terms, which supported a finding that 20-year contract terms were adequate for obtaining QF
project financing. The Commission continued that ?these facts notwithstanding, if a thermal QF
developer wished to argue, and could successfully demonstrate, that the generation technology
chosen for the proposed QF facility has a reasonable life expectancy greater than 20 years, this
demonstration and argument should be made during negotiations between the QF provider and
RMP under the procedure provided for in Schedule 38." The Commission reminded the parties
that absent agreement, "disputes can be brought before the Commission for consideration under
the 60-day provision.? Thus, ?satisfied that the argument for a longer term may be made and fairly
considered," the Commission held "it would not require a provision in Schedule 38 that
specifically provided for contract terms of longer than 20 years." (Id.).

Potential Fixed-Price Risk to Ratepayers

46. RMP asserts the 20-year pricing requirement artificially inflates its avoided cost
pricing for QFs leading to higher rates for Wyoming customers and exposes RMP to unnecessary
long-term price risk. It contends this result violates PURPA's "ratepayer indifference standard.?
RMP testifies it is experiencing a large increase of QFs in the system-wide pricing queue, which
coupled with the long-ternn duration of the contracts, increases fixed-price risk to Wyoming
ratepayers. (Ex. 2, p. 2).

47. TheimpetusbehindtheCompany'srequestedcontracttermproposalisthefactthat
system-wide QF contracts have become a major factor in customer rates. (Tr. Vol. I, p. 101, 11. 14-
18). Wyoming's allocated share of the projected costs of executed QF contracts over the next ten
years is $460 Million. (Tr. Vol. I, p. 101, 11. 14-18). Throughout the hearing this was generally
referred to as the "magnitude issue,? i. e. the idea that the sheer number of the potential QF contracts
and their associated MW volumes system-wide creates an exponential fixed price risk to
ratepayers. The Company proposes to alleviate this risk with its request to reduce the maximum
QF contract term to three years, which constitutes an 85% reduction in the duration of the term.
(Tr. Vol. I, pp. 107, 122, 125, 130, 152, 153, 199, 205, 329, 331, 378, 449 and 491).

48. R?MP further asserted that 20-year QF PPA terms are inconsistent with its resource
acquisition policies and practices and are not aligned with its IRP and planning cycle.5 The
Company states it does not enter into long-term transactions, with fixed price risks, unless there is
a long-term resource need identified in the IRP. The Company testified such a long-term resource
is not needed until 2028. (Tr. Vol. I, p. 100, 11. 12-15).

s QF PPA's are not evaluated in the IRP process nor included as resource options that could be selected. (Tr. Vol. I,
p. 186, 11. 7-21).
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49. In 2014, Wyoming's RMP average retail load was 1,166 MW and its minimum
retail load was 963 MW. RMP currently has 403 MW of ?nameplate capacity? from existing
Wyoming QF PPA contracts. (Ex. 1, p. 7). Solar and wind generation projects are considered
intermittent, rather than continuously available, resources. Accordingly, they generally have lower
expected actual outputs or "capacity/load factors? than their nameplate capacities." RMP witness
Paul Clements testified that wind projects have an average capacity factor of 39%. (Tr. Vol. I, p.
172, 11. s-9). This intermittency effect can cause potential inefficient variability in the grid's
capacity to service the Company's load, which is acknowledged in the avoided cost pricing and
inclusion of integration costs. (Id. and Tr. Vol. II, pp. 288-290 and 310-316).

50. In Application Exhibit 2, RMP provides detailed information on its current system-
wide QF pricing queue including each QF project's state location, nameplate capacity, type (solar,
wind, or hydro), and expected online in-service date. (Exs. 2, p. 11, 11. 17 and 2.1). There are 94
total RMP system-wide proposed QF projects, with an aggregate potential nameplate capacity of
4,632 MW. (Ex. 2.1). There is significant expansion of system-wide QF activity arising from
numerous solar projects located primarily in Utah, Oregon, and Idaho. (Id. and Ex. 297). However,
the QF penetration rate has remained around 6% of energy provided on a system-wide basis. (Tr.
Vol, II, p. 330, 1. 15).

51. More critically, only nine of the proposed QF projects are located in Wyoming.
(Ex. 2. 1, p. 2). Eight are wind projects and one is a solar project, which together comprise a total
nameplate capacity of 713 megawatts (MW). (Id.). Thus, Wyoming QF projects make up only
approximately 6.5% of the total expected QF growth system-wide. (Id.).

52. Historically, RMP's data indicates that system-wide there is only a 10% project
completion rate of the total QF portfolio in its pricing queue. (Ex. 200, p. 12). Further, only 75%
of those projects with executed PPAs in the queue reach commercial operation making them
eligible to receive avoided cost pricing. (Exs. 200, p. 13; 200.1; 200.2 and 200.3). This data
weakens the Company's argument of significant fixed-price risk to Wyoming ratepayers arising
from the potential QF project queue. (Id. and. Ex. 200, p. 16, 11. 22-29). Additionally, the data
demonstrates that any fixed-price risk does not generally concern Wyoming QFs governed by
Schedule 37.

53. RMPExhibitl6isaredactedindicativepricingproposalgiventoaWyomingQF
developer on March 21, 2016. It includes illustrative avoided cost prices (20-year nominal leveled
prices at a 6.6% discount rate) with and without the Gateway Transmission Pro3ect.7 The rates

6 "Nameplate capacity" refers to the normal maximum output of a generating source under specific conditions
designated by the manufacturer often on a nameplate affixed to the machinery. This is the most common number used
and is typically expressed in megawatts (MW). "Capacity or load factor" is the average expected output of a generating
source over a specified period of time, typically over an annual period. It is a ratio usually expressed as a percentage
of the nameplate capacity or in decimal form (e.g. 30% or O.30). See generally, U.S. Energy Information
Administration glossary, http://www.eia.gov/tools/glossary/.

7 The Gateway Transmission Project is jointly proposed by RMP and Idaho Power to build and operate approximately
1,000 miles of new high-voltage transmission lines between the Windstar Substation near Glenrock, Wyoming and
the Hemingway Substation near Melba, Idaho. The project would include approximately 150 miles of 230 kilovolt
(kV) lines in Wyoming and approximately 850 miles of 500 kV lines in Wyoming and Idaho. According to the
Companies, the project is meant to help supply energy to customers and improve the reliability of the electric system
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are respectively $27.76 and $26.65/MWh with and without Gateway. (Id. pp. 4-5). These rates
compare favorably to those found in RMCRE Exhibit 621, an excerpt from R?MP's 2015 IRP,
which indicates the total resource cost for a Company built 2 MW wind turbine in Wyoming is
$36.85/MWh. (Ex. 621, p. 99).

54. RMP's Clements testified it would be fair to allow the seven Wyoming wind
projects in the final contracting and execution stage to proceed with the existing 20-year term
contracts if its application were otherwise approved. (Tr. Vol. I, p. 209). This militates against the
recognition of a significant existing fixed price risk for ratepayers. It all but eliminates Wyoming's
share of projects in the remaining queue. We note that projects located in other states are not
subject to Wyoming PURPA policies.

Potential Effect of a Three-Year PPA Term on Wyomirxg QF Projects

55. Multiple Intervenor witnesses testified that a three-year maximum term for QF
PPAs would impair the ability of QFs to achieve project financing and capital, and ultimately
would discourage QF development in Wyoming in contravention of PURPA. OCA notes PURPA
provisions provide QFs should have a reasonable opportunity to sell the power they generate to
the R?MP at a fair price. OCA further explains it believes a ?reasonable opportunity" to sell power
is indirectly dependent on a QF being able to secure financing to develop a project which is directly
related to contract length. (Ex. 200, p. 8).

56. RMP's position is that the ability to obtain financing is not a requirement that the
Commission should consider. The Company argues that it is not stated in PURPA or in the rules
implementing PURPA. (Tr. Vol. I, p. 139, 11. 12-18). However, RMP's Clements acla'iowledged
its proposal of a three year contract term will make it more difficult for QFs to obtain financing
"under the historic financing model for QFs.? (Tr. Vol. I, p. 179, 1. 21- p. 180, 1. 4).

57. RECwitnessJohnLowewaspreviouslyemployedbyPacifiCorpfor31years,25
of which included direct involvement with implementation of PURPA. He is now employed
representing QFs in the Company's service territory, primarily small hydro QFs such as those in
the REC coalition. (Ex. 700, p. l and Tr. Vol. I, p. 224). He testified that short term QF PPA
contracts, like those with three-year terms, are not conducive to projects being developed or
revitalized and that 20 year terms are ?a good number.? He acknowledged a lesser number may be
good as well, but "three is probably not it.? (Tr. Vol. I, p. 226, 11. 9-19).

58. MichaelSpeerschneider,ChiefPermittingandPublicPolicyOfficerforEverPower
Wind Holdings testified that limiting the maximum term of a QF PPA to three years would
adversely affect the abilities of the renewable energy developers to finance QF projects. (Ex. 601
and Tr. Vol. II, p. 375). He explained that in his experience there are three primary reasons that
commercial banker QF investors will not finance on short-term PPAs. First, because the pro3ect
finance industry expects to be paid over the course of the loan, and a three-year PPA would require
extremely high dollars per megawatt for coverage repayment of their debt. (Tr. Vol. II, p. 381, 11.
16-24). Second, the banks are not comfortable taking ?recontracting? or residual risk so that there
is little value beyond the end of the PPA, which is why the term of the PPA is so important to the

by enabling delivery of electricity from existing and new generating resources, including renewable resources such as
wind. http://www.gatewaywestproject.corn/project info.aspx
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debt sizing and lending decision. (Tr. Vol. II, p. 381, 1. 25- p. 382, 1. 6). Third, commercial banks
do not believe that short term PPAs provide the project developer with enough return to stay fully
invested in the project, and thus are more of a risk for the lender. (Ex. 601, pp. 2-3, 11. 44-50 and
Tr. Vol. II, p. 382, 11. 7-11).

59. Michael Speerschneider further testified that a 20-year term that re-opened or
adjusted the price every three years would be viewed similarly to a three-year term PPA by
investors and lenders. (Tr. Vol. II, p. 382, 1. 22- p. 3 83, 1. 8). He responded to NLRA witness Laura
Ladd' s testimony by explaining that some of the alternative financing arrangements she suggested
are available and can be used by QF developers to create further value and reduce the cost of their
capital, and thus their cost of power, but they are only available once the initial financing
mechanism driven by the long-term PPA term is in place. (Tr. Vol. II, p. 383, 11. 9- p. 385, 1. 9).

60. RMCRE witness Hans Isern is employed as a Senior V.P. of Origination for
sPower, which is a developer, financier, owner and operator of renewable generation projects. (Ex.
602, 11. 6-12). He testified that the 20-year PPA term is the industry standard, and that reducing
that term to three years would be a huge blow to the IPP industry and its ability to provide
competitive power options. (Id., pp. 397-398). This result is caused by the fact that the QF
developer's cost of power is driven by its multiple sources of capital, such as equity, debt, and tax
equity. (Id., p. 398, 11. 12-16). In his experience, shorter term PPAs are driven by other factors such
as extra state tax credits or other additional revenue streams. He further testified that ratepayers
benefit from this competition because it drives the avoided cost rate into the $30/MWh range. (Id.,
p. 399, 11. 9-13). Lastly, he testified that if the PPA contract ternn is shortened to three years, it is
not possible for the developers to simply shift additional risk costs to the banks or investors because
they require longer term revenue certainty to repay their capital costs. (Id., p. 400, 11. 15-20). As
the banks and investors lend on a national and international basis it is unlikely that they will create
a Wyoming exception for their lending model. (Id., p. 400, 1. 21- p. 401, 1. 2). Instead, the QF
development will simply take place where projects can receive adequate financing. (Tr. Vol. II,
p. 400, 11. 15-20).

61. The experiences of Idaho and Washington show a chilling effect on QF
development after those states approved the use of short-term PPA contracts. Between 1996 and
2001, the Idaho Commission reduced its maximum PPA contract term to five years. (Ex. 705 and
Tr. Vol. I, p. 142, 11. 22-23). During that time frame, only a single project was developed for Idaho
Power. (Tr. Vol. I, p. 143, 11. l-5). During the same time period, Clements could not recall any
developments in Idaho for RMP other than small hydro until the term was increased back to 20
years. (Tr. Vol. I, p. 142, 1. 6- p. 143, 1. 11). Paul Clements described it as "shutting the barn door
after the horses escaped.? (Tr. Vol. I, p. 121, 11. 17-30). Likewise, Washington's approved
maximum fixed-price contract is five years. PacifiCorp has three QF PPAs that operate in
Washington, and only one is subject to a s year PPA term. (Tr. Vol. I, p. 140, 1. 21- p. 141, 1. 1).

Modification of Avoided Cost Methodology

62. In its Application, RMP requests to modify its avoided cost PDDRR methodology
calculation to include ?indicative pricing? for QF contracts to reflect all QFs in the system-wide
queue. (Ex. 1, pp. l and 38 and Ex. 3, p. 10, 11. 19-23). Indicative prices are preliminary estimates
of avoided cost rates, which serve as the starting point for negotiations between QFs and a utility.
They may differ from contract prices. The current RMP PDDRR methodology recognizes only
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executed QF contracts in the calculation of the avoided cost. All other proposed (queued) QFs are
excluded in the calculation.

The Current PDDRR Method

63. RMP prepares two simulations using the Generation and Regulation Initiative
Decision Tool (GRID) model to determine the avoided costs under the PDDRR method. The first
GRID model run is the "Base Simulation,? which calculates the Net Power Cost (NPC) of the
current portfolio, including resources identified in the most recent Integrated Resource Plan. The
second GRID model run is the "Avoided Cost Simulation,? which calculates NPC for the portfolio
with two modifications: the operating characteristics of the proposed QF are added with its energy
included at zero cost and capacity and other operational characteristics of the next preferable
resource are reduced by an amount equal to the QF capacity contribution. This is known as ?partial
displacement" and reflects the deferral of a portion of the next avoidable resource in a manner that
maintains resource adequacy and system reliability at a level equivalent to the Base Simulation.
(Ex. 137).

64. "Front Office Transactions,? (FOT) are generally the model's next deferrable
resource until the date of the first new thermal unit identified in the IRP. Thus, "Avoided Costs"
are equal to the difference in the NPC between the Avoided Cost Simulation and the Base
Simulation, plus the fixed costs associated with the partial displacement of the next preferable
resource from the IRP. The deferred fixed costs are calculated on a cost per kilowatt-year basis
using the resource operating characteristics and payment factor from the IRP. The resource
payment factor from the IRP is used to convert the proxy plant capital cost to a real levelized dollar
per kilowatt-year that is grossed up for the effect on the revenue requirement. Inflation is then
applied to convert the first year fixed cost to a nominal payment stream and the value is adjusted
for the capacity contribution of the QF in question. (Ex. 137).

65. TheGRIDmodelrunsandPDDRRmethodologyarebasedonmarketpricesinthe
Company's most recent official forward price curve and the loads in the Company's most recent
load forecast. RMP's GRID model determines the least cost resources to serve retail load and
support economical wholesale sales transaction in each hour. These resources will be either
generation from the least expensive unused units, wholesale purchases, or reductions in wholesale
sales. The least cost resources are dependent on the load and transmission availability, as well as
the price and volume available from each generation and market resource. The PDDRR
methodology compares the GRID model results from the two scenarios mentioned in paragraph
64. The "Base Simulation? reflects the resource stack in the Company's current forecast. The
?Avoided Cost Simulation? reflects the resource stack with partial displacement of the IRP
resources and the addition of the QF. When load increases, increasingly more expensive resources
will be dispatched, but when load decreases, less expensive resources will be dispatched. When
power prices increase, the Company's fuel costs for natural gas generally also increase and
wholesale purchases get more expensive (these can be offset by larger benefits from wholesale
sales). (Ex. 138).

66. The GRID model automatically accounts for the effects of changing loads and
market prices in determining the optimal resource dispatch and thus a QF's avoided cost. (Ex.
137). The GRID model also recognizes the attributes of individual QF projects such as size,
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generation profile and location, as well as the Company' s ability to integrate the QF output into its
system subject to transmission constraints. (Ex. 3, p. 3).

67. The current PDDRR methodology used by the Company recognizes only executed
QF contracts in the calculation of the avoided cost. All other proposed (queued) QFs are not
included in the calculation process.

RMP Requested Modif7tcation to PDDRR

68. The Company requests to incorporate the system-wide proposed QF projects into
the calculation of the avoided cost for Wyoming QFs, arguing it will more accurately reflect the
avoided cost of the displaced resources. RMP states that if the system-wide queued QFs are ignored
in this calculation process, the PDDRR calculation will result in payments to QFs that exceed the
avoided cost. (Exs. l and 3).

69. R?MP requests the Cornmission approve its modification and indicative pricing
proposal on two grounds:

A. First, it contends FERC has determined that a ?legally enforceable
obligation? (LEO) may include arrangements short of an executed contract between an electric
utility and the QF, and that a state may not require a QF to obtain a fully executed contract before
recognizing imposition of a LEO and locking in avoid costs rates. The Company reasons that since
a QF can establish a right to sell to a utility before a contract is signed, proposed QFs should
likewise be reflected in avoided costs.

B. Second, it states there has been a significant increase in the number of QF
requests received by RMP across its system. (Ex. 3, p. 8).

Legally Enforceable Obligation

70. FERC's PURPA rules and regulations include a requirement that a QF has the
option to sell power, not only as available, but pursuant to a "legally enforceable obligation? (LEO)
over a specified term. 18 C.F.R. § 292.304(d)(2). FERC has explained that use of the phrase
"legally enforceable obligation? is intended to prevent a utility from circumventing the
requirement that provides capacity credit for an eligible facility merely by refusing to enter into a
contract with a QF. See Order No. 69, FERC Stats. & Regs. % 30,128 at 30,880 (noting "the need
for qualifying facilities to be able to enter into contractual commitments" and agreeing to "the need
for certainty with regard to return on investment in new technologies?).

71. TheCommissionhasprimaryresponsibilitytodeterrninewhatconstitutesaLEO
under PURPA and the Wyoming Schedule 38 procedures. 16 U.S.C. § 824a-3(f). The indicative
pricing provided by RMP clearly states that an enforceable obligation is not created at the stated
indicative pricing. (Ex. 16). Further, nothing in the FERC's avoided cost pricing regulations
"requires any electric utility to pay more than the avoided costs for purchases." 18 C.F.R. F3
292.304(a)(2).

72. In addition, as discussed by RMP witness Dickman, the FERC/Idaho cases that
initiated RMP's concerns were from the Idaho Commission's decision to change the size of
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facilities that qualified for published rates under a standard offer, and to make the decision
retroactive. (Tr. Vol. II, p. 269- p. 270, 1. 10 and Ex. 620 Cedar Creek Wind, LLC, 137 FERC ffl
61,006 (FERC 2011)). In doing so, the Idaho Commission established a bright line test that there
would be no LEO to receive the existing rates if the QF developer did not have either an executed
PPA or had filed a complaint at the Commission by the deadline. (Tr. Vol. II, p. 275, 11. 6-14). The
FERC petitioners were QF developers in negotiations with RMP who had executed the PPA by
the deadline and returned it to RMP and RMP (as characterized by FERC) had ?refused to sign the
PPA.? Under these narrow circumstances FERC determined a bright line test was inconsistent with
PURPA regulations and a LEO could have arisen. (Ex. 620, pp. RMCREOOO718-000719, $$ 30,
32, 36 and 41) These circumstances have no parallel in Wyoming. (Tr. Vol. II, p. 268, 1. 16- p.
284, 1. 12 and Ex. 620 Cedar Creek Wind, LLC, 137 FERC ffi 61,006 (FERC 2011)).

73. RMPconcedesthatnoQFdeveloperinWyominghasassertedaLEOorrequested
a price lock prior to executing a PPA. (Ex. 318 and Tr. Vol. II, pp. 289, 1. 19-290, 1. 4). RMP
acknowledged that if a QF developer asserted a LEO prior to PPA execution, the Company could
(under the existing terms of Schedule 3 8) refresh the price up until the time the PPA was executed.
(Id).

Effect of Proposed PDDRR modificatiori in Wyoming

74. The concerns regarding RMP's proposed PDDRR methodology modification
universally expressed by Intervenors WIEC, REC, RMCRE, and CPEM are that RMP's proposal
suppresses indicative prices by including projects in the pricing queue which may never complete
the contracting process. There is no systematic subsequent adjustment to remove those MWs when
pro5ects drop out of the queue. The existing indicative pricing ensures that as new QF projects sign
PPAs, the PDDRR method updates QF pricing so that the PPA MWs are incorporated into the
avoided cost calculation. (Tr. Vol. II, p. 328, 1. 3- p. 329, 1. 7; 368, 11. 7-17 and Ex. 600, pp. 20-
22).

75. RMP calculated the impact on the PDDRR method avoided costs by including
roughly 4,100 MW of proposed QFs (located in Wyoming, Idaho, Utah, and Oregon) prior to the
next Wyoming QF, and determined that including these projects, rather than just those with an
executed PPA, would reduce the QF' s indicative pricing by 11 % compared to the existing method.
(Ex. 3, p. 9, 1, 20- p. 10, 1. 5).

76. Asaddressedinparagraph52above,RMP'sdataindicatesthathistoricallysystem-
wide there is only a l 0% completion rate as a percentage of the total portfolio of QFs in the pricing
queue.

77. Further, while RMP and its parent PacifiCorp may have experienced a system-wide
increase in QF development projects seeking avoided cost pricing, as discussed above in paragraph
51 that increase has largely taken place outside of Wyoming.

Initiation of an Avoided Cost Methodology Collaborative

78. As the hearing progressed, it became apparent that the Company has implemented
a revised QF process in Utah and Idaho that is no longer consistent with the QF process in
Wyoming. (Tr. Vol. II, pp. 494-500). In recognition of the complex problems posed by adjustment
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of the Schedule 38 QF process, OCA's Dr. Kolb at length concluded that a collaborative study
process in a separate docket would be required. (Tr. Vol. II, p. 483). RMP's Clements said the
company would be "okay with that.? We find that such a process would allow for better judgments
about the best overall result. It would also allow the Company to propose a solution that could be
harmonized with the QF procedures in other states, as opposed the proposals in this docket, which
would at best be a partial response to changes already made elsewhere in RMP's system.

79. These issues raised in this docket - the PDDRR methodology, QF pricing queue
procedures, and PPA terms and length - should be further explored in light of Wyoming's changing
load environment coupled with any system-wide effect caused by the rapid development of solar
and wind QFs in other states in the PacifiCorp system. System-wide penetration and integration of
QFs and their operational effects on the Company's existing Wyoming generation resources
should be reported regularly to the Commission and any renewable integration studies completed
by the Company or on its behalf should be provided to the Commission. (Tr. Vol. II, pp. 306-315).

Principles of Law

80. Wyo. Stat. F§ 37-3-101 requires that:

All rates shall be just and reasonable, and all unjust and unreasonable rates are prohibited.
A rate shall not be considered unjust or unreasonable on the basis that it is imiovative in
form or in substance, that it takes into consideration competitive marketplace elements or
that it provides for incentives to a public utility. * * * The commission may determine
that rates for the same service may vary depending on cost, the competitive marketplace,
the need for universally available and affordable service, the need for contribution to the
joint and common costs of the public utility, volume and other discounts, and other
reasonable business practices.

81. Wyo.Stat.§37-3-106(b)and(c)allowtheCommissiontosuspendratesforatotal
of ten months:

(b) Unless the commission otherwise orders, no public utility shall make any
change in any rate which has been duly established except after thirty (30) days notice to
the commission, which notice shall plainly state the changes proposed to be made in the
rates then in force, and the time when the changed rates will go into effect. . . .

(c) Whenever there is filed with the commission by any public utility any
application or tariff proposing a new rate or rates, the commission may, either upon
complaint or upon its own initiative, initiate an investigation, hearing, or both, concerning
the lawfulness of such rate or rates. Pending its decision thereon, the commission may
suspend such rate or rates, before they become effective but not for a longer initial period
than six (6) months beyond the time when such rate or rates would otherwise go into effect.
If the commission shall thereafter find that a longer time will be required, the commission
may extend the period of suspension for an additional period or periods not exceeding in
the aggregate, three (3) months.
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82. The Cornmission has broad powers to inquire into the facts surrounding the
determination of rates. They include Wyo. Stat. f§ 37-2-119, which states that:

In conducting any investigation pursuant to the provisions of this act the commission may
investigate, consider and determine such matters as the cost or value, or both, of the
property and business of any public utility, used and useful for the convenience of the
public, and all matters affecting or influencing such cost or value, the operating statistics
for any public utility both as to revenues and expenses and as to the physical features of
operation in such detail as the commission may deem advisable; the earnings, investment
and expenditures of any such corporation as a whole within this state, and as to rates in
plants of any water, electric, or gas corporations, the geographical location thereof shall be
considered as well as the population of the municipality in which such plant is located.

83. Wyo. Stat. § 37-2-120 prohibits the Commission from making any order ?which
requires the change of any rate or service. . . unless or until all parties are afforded an opportunity
for a hearing in accordance with the Wyoming Administrative Procedure Act.? The Act
establishes general procedures for Cornmission cases, including the giving of reasonable notice.
Wyo. Stat. § 16-3-107; in accord are Wyo. Stat. §§ 37-2-201, 37-2-202, and 37-3-106. See also,
Sections 106 and 115 of the Commission's Rules.

84. Wyo. Stat. § 37-2-121 gives the Commission latitude to determine the actual rates
to be charged by a utility and allows public utilities to present innovative regulatory forms,
policies, and rate making methods, stating that:

If upon hearing and investigation, any rate shall be found by the commission to be
inadequate or unremunerative, or to be unjust, or unreasonable, or unjustly discriminatory,
or unduly preferential or otherwise in any respect in violation of any provision of this act,
the commission . . . may fix and order substituted therefor a rate as it shall determine to be
just and reasonable and in compliance with the provisions of this act. The rate so
ascertained, determined and fixed by the commission shall be charged, enforced, collected
and observed by the public utility for the period of time fixed by the commission. The
rates may contain provisions for incentives for improvement of the public utility's
performance or efficiency, lowering of operating costs, control of expenses or
improvement and upgrading or modernization of its services or facilities. Any public
utility may apply to the commission for its consent to use imnovative, incentive or
nontraditional rate making methods. In conducting any investigation and holding any
hearing in response thereto, the commission may consider and approve proposals which
include any rate, service regulation, rate setting concept, economic development rate,
service concept, nondiscriminatory revenue sharing or profit-sharing form of regulation
and policy, including policies for the encouragement of the development of public utility
infrastructure, services, facilities or plant within the state, which can be shown by
substantial evidence to support and be consistent with the public interest.

85. ThepublicinterestmustcomefirstinCommissiondecisions;and,astheWyoming
Supreme Court has stated, the desires of the utility are secondary to it. Mountain Fuel Supply
Company v. Public Service Comm'n, 662 P.2d 878 (Wyo. 1983). Construing Wyo. Stat. § 37-3-
101, which requires rates to be reasonable, the Court in Mountain Fuel, supra, at 883, commented
that:
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This court cannot usurp the legislative functions delegated to the PSC in setting appropriate
rates, but will defer to the agency discretion so long as the results are fair, reasonable,
uniform and not unduly discriminatory.

Later, 662 P.2d at 885, the Court in Mountain Fuel observed that:

We agree that if the end result complies with the 'just and reasonable' standard announced
in the statute, the methodology used by the PSC is not a concern of this court, but is a
matter encompassed within the prerogatives of the PSC.

In accord are Great Western Sugar Co. v. Wyo. Public Service Comm'n and MDU 624 P.2d 1184
(Wyo. 1981); and Union Tel Co. v. Public Service Comm'n, 821 P.2d 550 (Wyo. 1991), wherein
the Supreme Court stated, 821 P.2d at 563, that it ?. . . has recognized that discretion is vested in
the PSC in establishing rate-making methodology so long as the result reached is reasonable.?
Read in part materia, these statutes articulate the basic mechanism of the public interest standard
which the Commission is to follow in its decisions.

86. In Willadsen v. Christopulos, 1987 WY s, 731 P.2d 1181, (Wyo. 1987), the
Wyoming Supreme Court discussed the standard of proof to be used in Wyoming administrative
hearings. Construing Wyoming Statutes (w.s. §§ 41-3-911 (b) and 41-3-911 (c)), neither of which
establishes a standard to be applied in matters coming before the State Board of Control, the
Supreme Court stated, 1987 WY s at $13, with regard to w.s. § 41-3-911(c):

Under that statutory section and the applicable provisions of the Wyoming Administrative
Procedure Act, the standard applicable to an adjudicatory hearing before the Board of
Control, unless otherwise stated, is the ?preponderance of the evidence? standard
customarily used in civil cases. Amerada Hess Pipeline Corporation v. Alaska Public
Utilities Commission, Alaska, 711 P.2d 1170, 1179 n. 14 (1986); Intermountain Health
Care, Inc. v. Board of County Commissioners ofBlaine County, Idaho, 107 Idaho 248, 688
P.2d 260, 263 (1984), quoting E. Cleary, McCormick on Evidence § 357 (3d ed. 1984).

Later, the Court emphasized the necessity of applying this standard, 1987 WY s at $14, saying:

Because the Board of Control failed to apply the preponderance of the evidence standard
and instead applied the substantial evidence test applicable to appellate review of an agency
decision, we find that petitioners were denied due process.

87. In the Commission's 2011 0rder in Sub 388, it distinguished the case from
Willadsen noting that ?one of the applicable statutes on which we rely in this case, w.s. § 37-1-
121, specifies the substantial evidence standard in certain situations. These are:

. . . [P]roposals which include any rate, service regulation, rate setting concept, economic
development rate, service concept, nondiscriminatory revenue sharing or profit-sharing
form of regulation and policy, including policies for the encouragement of the development
of public utility infrastructure, services, facilities or plant within the state, which can be
shown by substantial evidence to support and be consistent with the public interest.
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Accordingly, the Commission held "given the mixture of issues in this case, we must therefore
agree the higher preponderance of the evidence standard should apply.? 2011 0rder % 52.

88. Section 317 of the Cornmission's Rules sets forth the regulations regarding
arrangements between electric utilities and qualifying cogeneration and small power production
facilities pursuant to implementation of sections 201 and 210 of PURPA.

88.

Conclusions of Law

89. RMP is duly authorized by the Commission to provide retail electric public utility
service in its Wyoming service territory under certificates of public convenience and necessity as
issued and amended by the Commission. RMP is an electric public utility as defined in Wyo. Stat.
§ 3 7-l-101 (a)(vi)(C), subject to the Commission' s general and exclusive jurisdiction to regulate it
as a public utility in Wyoming pursuant to Wyo. Stat. § 37-2-112.

90. Proper public notice of these proceedings was given in accordance with the WAPA,
Wyo. Stat. § 37-2-203 and Section 106 of the Commission's Rules. The public hearings were held
and conducted pursuant to Wyo. Stat. §§ 16-3-107, 16-3-108, 37-2-203, and applicable sections of
the Commission's Rules. The interventions of the Parties were properly granted, and the entities
that intervened became parties to the case for all purposes.

91. Inl978,CongressenactedPURPAinresponsetoanationalenergycrisisand
directed FERC to adopt rules and regulations to implement it. PURPA's goals are to promote
energy conservation, encourage the development of cogeneration and small power production
facilities, reduce domestic demand for traditional fossil fuels, Am. Paper Inst. v. Am. Elec. Power
Serv. Corp., 461 u.s. 402, 404 (1983), and lessen the country's dependence on foreign oil. FERC
v. Mississippi, 456 U.S. 742, 745-46 (1982). Under the Act, FERC prescribes rules and regulations
for implementation, 16 U.S.C. § 824a-3(a),(b) and state regulatory authorities implement FERC's
rules. However, states have ?discretion in determining the manner in which the rules will be
implemented.?8 FERC v. Mississippi, 456 U.S. at 751 (1982). Section 317 of the Commission's
Rules implements PURPA in Wyoming.

8 The U.S. Supreme Court held in F.E.R. C. v. Mississippi, that the challenged PURPA provisions do not impinge state
sovereignty in violation of the Tenth Amendment. It determined insofar as § 210 authorizes the FERC to exempt
qualified power facilities from state laws and regulations, it does nothing more than preempt conflicting state
enactments in the traditional way. Id. at 758-7 71 . With respect to § 21 0' s requirement that state authorities implement
FERC's rules, the statute and its implementing regulations simply require state commissions to settle disputes arising
under the statute, the very type of adjudicatory activity customarily engaged in by the Mississippi Public Service
Commission. Id. at 759-761 . The "mandatory consideration" provisions of Titles I and III do not involve the compelled
exercise of Mississippi' s sovereign powers or set a mandatory agenda to be considered in all events by state legislative
or administrative decisionmakers, but simply establish requirements for continued state activity in an otherwise
preemptible field. Id. at 761 -770. Similarly, the procedural requirements of Titles I and III do not compel the exercise
of a State's sovereign power. If Congress may require a state administrative body to consider proposed federal
regulations as a condition to its continued involvement in a preemptible field, it may require the use of certain
procedural minima during that body's deliberations on the subject. "The procedural requirements obviously do not
compel the exercise of the State's sovereign powers, and do not purport to set standards to be followed in all areas of
the state commission's endeavors." Id. at 770-771.
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92. PURPA requires utilities to purchase energy from generating facilities known as
qualifying facilities or QFs. QFs are facilities that have a power production capacity no greater
than 80 megawatts, which are owned by persons not primarily engaged in the generation or sale
of electricity other than electric power from small production facilities. Rule 31 7(b)(i).

93. Because the rates utilities pay QFs impact consumers, the rates must be just and
reasonable to consumers and in the public interest, but must not discriminate against QFs. 16
U.S.C. !g 824a-3(b); 18 C.F.R. § 292.304; Am. Paper Inst., 461 U.S. at 404-05; Commission Rule
§ 31 7(i)(i). Pursuant to FERC Rules, QF rates are set at a utility' s "full avoided cost.? Full avoided
cost is "the incremental costs to an electric utility of electric energy or capacity or both which, but
for the purchase from the qualifying facility or qualifying facilities, such utility would generate
itself or purchase from another source.? 18 C.F.R. § 292.101 (b)(6). In other words, a utility must
purchase energy and capacity from QFs at the same price it would have to pay if it otherwise
purchased or generated the energy or capacity on its own. This requirement is commonly termed
the "ratepayer indifference standard.? It means ratepayers should be economically indifferent to
the source of the utility's energy by ensuring the cost to the utility purchasing from a QF does not
exceed the cost it would incur if it were purchasing from another source. Pursuant to Commission
Rule § § 31 7(i) and (j), the Commission is responsible for determining a utility' s avoided cost and
setting appropriate QF rates.

94. Generally,itappearsthatFederalandStatelawaresilentontheissueoftheduration
of the PURPA QF Contract Term. No statute or rule prescribes a minimum term for QF PPAs.
Federal PURPA regulations require QFs have the option to sell electricity ?over a specified term"
for a price established at the time of contracting, but the regulations are silent as to how long the
?specified term? must be. See 18 C.F.R. § 292.304(d).

95. TheCommissionhastheauthoritytomodifythemaximumtermofonlythosePPA
contracts for QF projects located in Wyoming. In the absence of specific legal guidance from the
Wyoming Legislature, Congress or FERC,9 it falls to the Commission to exercise its discretion to
establish a PURPA QF contract term that advances the policy interests and goals underlying
PURPA of encouraging development, while not discriminating against QFs in Wyoming, and
without unduly burdening Wyoming ratepayers with excessive price risk. As FERC has noted:

States are allowed a wide degree of latitude in establishing an implementation plan
for section 210 of PURPA, as long as such plans are consistent with our regulations.
Similarly, with regard to review and enforcement of avoided cost determinations
under such implementation plans, we have said that our role is generally limited to
ensuring that the plans are consistent with section 210 of PURPA. . .." In this regard,
the determinations that a state commission makes to implement the rate provisions
of section 210 of PURPA are by their nature fact-specific and include consideration
of many factors, and we are reluctant to second guess the state commission's
determinations; our regulations thus provide state commissions with guidelines on

9 FERC has interpreted the phrase "long-term" in regard to a different section of PURPA. FERC Order 688-A included
an interpretation of the language in 16 USCA § 824a-3(m) also known as 210(m) that created a must buy exception
for those QFs with access to competitive wholesale markets. FERC held that contracts of a year or more are sufficiently
long-term to meet the statutory requirement that there be "wholesale markets for long-term sales of capacity and
energy" within the meaning of section 210(m)(1)(A)(ir) (emphasis added).
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factors to be taken into account, "to the extent practicable,? in determining a
utility's avoided cost of acquiring the next unit of generation. lo

96. The Commission concludes that RMP has not met its burden to show that the
solutions proposed in its application: [1] a substantial 85% reduction in the maximum term of its
Wyoming PPA contract; coupled with [2] a modification of the Wyoming PDDRR methodology
to include all system-wide QFs in the indicative pricing queue will reasonably address the system-
wide problems it alleges give rise to the application. The recent surge in QF applications is
primarily occurring in other states in the PacifiCorp system. Adopting RMP's proposal also risks
discouraging QF development in Wyoming in contravention of PURPA, without any likely effect
on whatever factors may be causing increased QF proposals in those other states.

97. If some progress is to be made on this problem, it is more likely that it will result
from pursuing changes to PURPA-related tariffs in a manner which has already been accomplished
in Utah, through negotiation. RMP has represented to us that these changes are inconsistent with
the current structure of the Wyoming tariff, both in process, and in the minimum contract term,
which is 15 years in Utah. We find and conclude that a collaborative effort would provide an
opportunity to harmonize Company policy on a multi-state basis, as well as an opportunity to
address all of the issues raised in this case in a practical and detailed manner.

98. In view of our conclusion that a collaborative is the appropriate way forward, we
do not need to address the problem of the imposition of a ?legally enforceable obligation" prior to
an executed contract, nor do we need to address any modifications to the details of the PDDRR
methodology.

99. Pending the outcome of the collaborative, there is no present public interest in
overturning the Commission' s previous determinations regarding the duration of the PPA contract
term or PDDR?R methodology.

NOW THEREFORE, IT IS ORDERED:

1. Pursuant to the Commission's deliberations held on April 22, 2016, Rocky
Mountain Power's Application is hereby denied. The Company is directed to initiate a
collaborative process with relevant stakeholders to address substantive and procedural refornns to
Wyoming's PPA and avoided cost methodology.

2. Rocky Mountain Power is hereby directed to update Exhibit 2.1, a list of all the
QFs in its system-wide queue, on a semi-annual basis as a compliance filing in this Docket. The
Company is further directed to provide the Commission with semi-annual updates on the status of
system-wide penetration and integration of QFs and their operational effects on the Company's
existing Wyoming generation resources, and to provide any renewable integration studies
completed by the Company or on its behalf.

3. This Order is effective immediately.

'o Cal. Pub. Util. Comm 'n, 133 FERC 'fl 61,059 at P 24 (2010).
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MADE and ENTERED at Cheyenne, Wyoming, on June 23, 2016.
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1 

2 Q. 

3 A. 

4 Q. 

I. Witness Information 

Please state yonr name and business address. 

Martin H. Wilde, 1943 U.S. Highway 1943, Fairfield, Montana 59436. 

By whom are you employed and in what capacity? 

5 A. I am CEO and Principal Engineer of WINData LLC and managing member of Greenfield 

6 Wind, LLC and Greenfield Wind II, LLC. 

7 Greenfield Wind, LLC and Greenfield Wind II, LLC are locally owned entities, and 

8 upstream owners are also Montana residents. 

9 Q. 

10 A. 

11 Q. 

12 A. 

On whose behalf are you testifying? 

On behalf of the Greenfield Wind entities. 

Please summarize your education and relevant employment history. 

I am currently Principal Engineer and CEO of WIND at a LLC, a veteran energy business 

13 development company with 21 years' experience in Montana and the west. I am a researcher, 

14 project engineer and business development specialist. I possess a Master of Science degree in 

15 Engineering from Ohio State University. My experience comprises engineering and business 

16 development in wind energy in Montana dating back to 1991. 

17 I began my work in Montana wind energy in the early 1990s, initiating development 

18 work on the Blackfeet Reservation and Cut Bank and later in Judith Gap and Big Timber. My 

19 work over the past 23 years initiated and led to commercial energy development on the Blackfeet 

20 and Cut Bank, in the Judith Gap area in central Montana, on the Columbia River Gorge and over 

21 the past five years has led to significant development near Casper, Wyoming and more recently 

22 the Fairfield Wind, Greenfield Wind and Crazy Mountain Wind projects in Montana. 

23 I have worked as a wind developer with Montana Power Company, Glacier Electric 

MHW-I 
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1 Cooperative, Inc., Bonneville Power Administration, the Blackfeet Tribe, the City of Livingston, 

2 Montana State University, University of Montana, Kennetech Holdings, LLC, Zond Systems, 

3 FloWind, Florida Power and Light Company, Enron Wind, SeaWest Windpower, Texas 

4 Windpower, Montana Marginal Energy, Inc., and NorthWestern Energy ("NorthWestern") over 

5 the past 23 years with the objective of developing wind energy in Montana. 

6 In 2007, in partnership with OSIsofi, I began working with utility companies, forecasters 

7 and plant operators to develop WINDataNOW Technology, a set of real-time data tools and 

8 techniques that facilitate the integration of variable generation resources into the grid. 

9 I have been project manager on six research projects for the U.S. Department of Energy 

10 ("DOE") beginning in 1996. Most recently, in 2009 I was Principal Investigator of the DOE 

11 funded project using WINDataNOW! Technology tools to help the operators of the Glacier Wind 

12 plant in Cut Bank overcome scheduling and reliability challenges. 

13 In May of 20 14, we successfully constructed and placed online the 10 megawatt ("MW") 

14 Fairfield Wind qualifying facility ("QF") project near Fairfield, Montana. 

15 

16 Q. 

17 A. 

18 

19 

20 

II. Summary of Testimony 

Could you summarize the issues you will cover in your testimony? 

NorthWestern's Petition identified three issues in this proceeding: 

I. What rate is NorthWestern required to pay Greenfield? 

2. 

3. 

What security is adequate security to guarantee Greenfield's performance? 

Has Greenfield incurred a legally enforceable obligation? 

21 My testimony will provide background information surrounding the Greenfield Wind 

22 project that should inform consideration of each of these three issues. I will give an overview of 

23 Greenfield's unsuccessful efforts since 2010 to obtain NorthWestern's agreement to sign a power 
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1 purchase agreement ("PP A") with rates that represent a reasonable approximation of 

2 NorthWestern's avoided costs for the Greenfield project. 

3 As to the first issue, I will explain why after years of ongoing and unsuccessful efforts 

4 Greenfield ultimately executed a PPA for a single 25 MW project containing the QF-1 tariff rate. 

5 As I will explain, that rate is in fact much lower than the rates that were in effect at prior times 

6 when Greenfield attempted to exercise its right to sell at the full avoided cost rates under the 

7 Public Utility Regulatory Policies Act of 1978 ("PURP A"). Dr. Don Reading will provide 

8 additional testimony regarding why the QF-l tariff rate is a more reasonable approximation of 

9 NorthWestern's avoided cost rates than the alternative rate proposed by NorthWestern. 

10 I will also describe the steps that Greenfield has taken to obligate itself to a legally 

11 enforceable obligation (or "LEO") to sell its output to NorthWestern. As explained in detail 

12 below, Greenfield has fully committed to sell its output to NorthWestern and even executed a 

13 PPA with a rate representing a conservative approximation of NorthWestern's avoided costs. I 

14 will additionally explain the basis for the $500,000 security amount and terms included in the 

15 PP A executed by Greenfield. I will explain that the terms Greenfield included in the PP A that I 

16 signed were derived from conditions developed by NorthWestern for use in other PURP A 

17 contracts, and that the severe terms proposed by NorthWestern's Petition would frustrate 

18 virtually any developer's ability to [mance and construct an un-built QF project. 

19 III. Development ofthe Greenfield Project 

20 Q. You stated that you have experience and knowledge of development of renewable 

21 energy projects. Please explain the steps that a local Montana-based developer must take 

22 to develop a project. 

23 A. A site is chosen that is a good combination of wind resource, land availability, 
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1 transmission, market access, permit-ability and build-ability. Land owners are approached and 

2 land leases are secured. Met towers are installed to gather site data and facilitate wind resource 

3 analysis. Transmission interconnection studies are initiated and completed. PP A discussions are 

4 initiated, and a PP A is secured. 

5 The project is then shopped to potential fmanciers, partners or buyers on the strength of 

6 its assets, i.e. PP A, generator interconnection agreement ("GIA"), permits, wind resource and 

7 project economics. Project finance is typically structured such that a tax equity investor is placed 

8 to take advantage of the after tax benefits of the project. The remainder of the project finance is 

9 supplied through debt and cash equity. 

10 If the project is to be fmanced as a Montana community renewable energy project 

11 ("CREP"), as defmed under Montana's renewable portfolio standard law, there are additional 

12 burdens on the fmancing that require that the majority of investment capital come from Montana 

13 sources. The biggest single requirement for project fmance in the current climate is the need for a 

14 draft or executed PP A to be obtained prior to actually raising the many millions of dollars 

15 necessary to construct the plant 

16 Q. Please provide a general history of the Greenfield Project. 

17 A. In 2008, we made initial landowner contact, and we installed a met tower to gather site 

18 data. In 20 I 0, PP A discussions were initiated with NorthWestern. Also, in 20 I 0, surrounding 

19 land owners were approached and land leases secured, and the project was shopped to fmanciers, 

20 partners or buyers on the strength of its assets, i.e. draft PP A, access to transmission, wind 

21 resource and project economics. In 2011, transmission interconnection studies were initiated for 

22 the site. We expanded our initial site into three QF sites over one mile apart: Fairfield Wind, 

23 Greenfield Wind and Front Range Wind. 
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1 Q. Where is the project located? 

2 A. It is seven miles northwest of Fairfield, Montana. The site has a NorthWestern 69 kilovolt 

3 ("kV") transmission line and a substation installed at Fairfield Wind, in NorthWestern's service 

4 territory. 

5 Q. 

6 A. 

7 Q. 

How much money has Greenfield spent on development efforts to date? 

$163,083. 

Can the Greenfield project generate any revenue prior to securing a PPA and 

8 selling power to an electric utility? 

9 A. No. As a Montana QF, the project will only be paid for electricity that it delivers to the 

10 utility under a PPA. Additionally, the only local market for power in this area is NorthWestern, 

11 who is the only logical purchaser of output from the project absent an expensive long·range 

12 wheeling transaction. 

13 Q. Have any utility-scale wind projects in Montana been successfully financed and 

14 constructed by a QF or other independent power producer without first securing a PPA 

15 with an electric utility? 

16 A. Not to my knowledge. On the basis of my knowledge ofprojects in Montana, both large 

17 and small projects including Judith Gap, Glacier Wind I, Glacier Wind II, Rim Rock, Gordon 

18 Butte, and Two Dot - all were fmanced and constructed following securing a PP A. 

19 Q. What made you think that NorthWestern would agree to sign a PPA or buy the 

20 electricity? 

21 A. It is my general understanding that PURP A and Montana law require them to do so at the 

22 full avoided cost rates. 

23 Q. Is Greenfield a qualifying facility? 
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1 A. Yes. Greenfield's most recently updated self-certification is attached to NorthWestern's 

2 Petition as Exhibit 2. 

3 IV. Efforts to Secure a PPA 

4 Q. NorthWestern's Petition suggests that Greenfield first contacted NorthWestern 

5 regarding its intent to obligate itself to a PURPA PPA in 2014. Is that accurate? 

6 A. 

7 Q. 

8 A. 

No. We have been in continuous contact with NorthWestern since at least 2010. 

Is there any evidence of your communications with NorthWestern? 

Yes. Exhibit MHW -0 I contains some of the most relevant communications with 

9 NorthWestern related to our efforts to secure a PURP A PP A, as well as related to other matters 

10 raised in NorthWestern's Petition and testimony. As demonstrated by that thick exhibit of 

11 correspondence and contracts to which we have attempted to obligate Greenfield, we have had a 

12 long course of history attempting to obtain a PPA with NorthWestern that began well prior to 

13 2014. 

14 Q. When did you first contact NorthWestern regarding the Greenfield project? 

15 A. In May 2010, WINData requested draft 10 MW QF contracts for both Fairfield Wind and 

16 Greenfield Wind at $0.06921IKWh, which was the rate available at that time. (MHW-OI at 5.) 

17 Q. Please detail the various configurations of the project and your efforts to work 

18 within NorthWestern's requirements for PURPA projects. 

19 A. The met tower was installed in summer 2008, and a Draft PP A was requested for both 

20 Fairfield Wind and Greenfield Wind as 10 MW QFs and for Greenfield as a 20 MW QF in May 

21 2010. We received a draft PPA for the 10 MW Fairfield Wind in September 2010, and on the 

22 strength of this, secured the interest of fmancing partner for the development and construction of 

23 three 10 MW QF projects in the area - Fairfield Wind, Greenfield Wind and Front Range Wind. 
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1 Land leases for the FairfieldlGreenfieldIFront Range projects were fmalized in late 

2 summer 2010. In 2010, we made numerous calls requesting to negotiate the three fmal form QF 

3 contracts and to setup a meeting with NorthWestern, from September 27,2010 to January 2011. , 
4 There was no response at all until Frank Bennett at NorthWestern sent out three draft QF 

5 contracts in late January 20 II. 

6 NorthWestern Transmission Interconnection studies were initiated for the three projects 

7 in April of 20 II. During the first half of 20 II, we conducted resource analysis, output modeling, 

8 transmission studies, permitting reviews, turbine supply research and construction planning in 

9 preparation for an end of 20 II commercial operation date for the Fairfield, Greenfield and Front 

10 Range Wind 10 MW projects. 

11 In April 2011, in the middle of reviewing redlines of the PPA, NorthWestern's contract 

12 administrator, Frank Bennett, sent out a completely new contract with economic curtailment 

13 language introduced. NorthWestern shortly thereafter initiated its declaratory ruling proceeding 

14 requesting economic curtailment rights from the Montana Public Service Commission ("MPSC") 

15 in Docket D2011.7.57. After this occurred, our initial financing partner abandoned the projects 

16 due to the utility's obvious resistance to working with QF developers. We filed comments in 

17 response to NorthWestern's Petition in Docket D2011.7.57 to protect our rights, and in 

18 September 2011, the MPSC rejected NorthWestern's proposed curtailment rights they had 

19 imposed unilaterally in our negotiations (Docket D2011.7.57, Order No. 7172). 

20 On September 26, 2011 NorthWestern executed a 10 MW PPA with Fairfield Wind, 

21 which included standard curtailment language from the Federal Energy Regulatory 

22 Commission's ("FERC") administrative regulations. The levelized price was $66. I OlMWh and 

23 was below the $69.21IMWh published QF-I rate. However, after Fairfield obtained a 10 MW 
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1 contract NorthWestern claimed that it had reached the 50 MW cap for wind projects in its tariff. 

2 Q. 

3 A. 

What impact did the 50 MW cap have on your efforts to develop Greenfield? 

NorthWestern claimed that since there were now 50 MW ofQFs under contract it was 

4 not required to provide a PP A to either Greenfield Wind or any other wind QF and further that it 

5 was terminating negotiations with these QFs. (MHW-Ol at 16.) On October 30, 2011, we 

6 attempted to obligate ourselves for a contract at the tariff rate for Greenfield. (MHW -01 at 20.) 

7 NorthWestern did not cooperate, however. Additional investors that were interested in 

8 Greenfield lost interest at this time. 

9 Similarly, the 50 MW cap again stopped Greenfield from obtaining a contract in March 

10 2012, shortly after 10 MW of the 50 MW cap had freed up when NorthWestern terminated the 

11 initial Fairfield QF PPA. (MHW-Ol at 23.) 

12 Q. Did you attempt obtain a contract for Greenfield after the MPSC removed the 50 

13 MW cap from NorthWestern's tariffs? 

14 A. Yes. In December 2012, the MPSC ruled that the 50 MW cap was not consistent with 

15 PURPA. On December 7, 2012, the MPSC issued Final Order 7199d, in which it ordered 

16 NorthWestern to remove the 50 MW installed capacity limit from Schedule QF-l. We attempted 

17 to obtain 10 MW contracts for Greenfield Wind, LLC and Greenfield Wind II, LLC on February 

18 13,2013, even providing contracts containing the then-applicable rate of$48.25IMWh 

19 ($46.97IMWh for Off-Peak Hours and $52.33IMWh for On-Peak Hours) to NorthWestern to 

20 which we were prepared to obligate ourselves. (MHW-Ol at 29-80.) NorthWestern did not 

21 cooperate by honoring these contracts or attempt to negotiate any suitable substitute with a long-

22 term, fixed rate. After the fourth request for PP As, in which we copied FERC staff, 
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1 NorthWestern senior management, and the MPSC, a response was fmally received from Mr. 

2 Bennett on March 5, 2013. This message had a prohibitively un-financeable PPA Draft attached. 

3 On April 2, 2013, the MPSC granted NorthWestern's request to limit the availability of 

4 long-tenn fixed rates to wind QFs during the pending court appeal initiated by NorthWestern. It 

5 should be noted that long-tenn PURPA rates were not available for a project over 10 MW during 

6 this entire time from 2010 through 2014 and not available for projects in excess of the 50 MW 

7 cap for any size. 

8 Q. NorthWestern suggests in its testimony and in discovery responses that it had no 

9 opportunity to provide Greenfield with a non-standard long-term fixed rate becanse 

10 Greenfield never asked for such a rate for a project sized over the size cap for standard 

11 rates. Did you ever request the NorthWestern provide a contract containing long-term 

12 rates for Greenfield or any other wind project sized above the eligibility cap for standard 

13 rates prior to 2014? 

14 A. Yes. In May 2010, after our initial inquiry, I requested a contract for Greenfield Wind as 

15 a 20 MW stand-alone project selling to NorthWestern under the then-effective wind proxy rates 

16 referred to as rate option 3. NorthWestern's PURPA contract administrator, Frank Bennett, 

17 rejected this request and stated that I could not obtain a long-tenn rate for a project over 10 MW 

18 in size. (MHW-Ol at 9.) In the words of Mr. Bennett: "Marty, are you sure about the 20 MW for 

19 a contract .... only option 2 rates are available for QFs larger than 10 MW, and only between 

20 competitive solicitations." (MHW-Ol at 9.) Option 2 rates are short-tenn rates, not long-tenn 

21 fixed rates. 

22 NorthWestern has been consistent in its position that long-tenn, fixed rates are not 

23 available for projects over the eligibility cap for standard rates at all times prior to when I 
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1 executed the disputed PP A for Greenfield as a 25 MW project at issue in this case. In fact, as 

2 early as 2007 Mr. Bennett infonned me that NorthWestern would not provide a long-tenn rate 

3 for a project over the eligibility cap for standard rates, which at that point in 2007 was only 3 

4 MW. (MHW-OI at 3.) Likewise, in June 2013, when I requested a contract for another WINData 

5 project, Coyote Wind, with a proposed capacity of 80 MW, Mr. Bennett rejected the request for 

6 long-tenn rates. He explained: "The QF-I Tariff does allow facilities such as Coyote with a 

7 nameplate capacity greater than 10 MW to request a short-tenn Agreement under Rate Options 

8 I(b), 2(a) or 2(b) for compensation prior to the next competitive solicitation that Coyote would 

9 need to be successful in for a long tenn Agreement." (MHW-OI at 87.) 

10 Q. Aside from its refusal to provide a long-term avoided cost rate for a project in 

11 excess of the size limit for standard rates and its use of the 50 MW cap to refuse to provide 

12 a contract, do you have any other evideuce that NorthWestern does not take its obligations 

13 under PURPA seriously? 

14 A. We obtained internal correspondence from North Western in discovery that is contained 

15 in MHW-02. NorthWestern attorney Andrew McLain refers to our attorney's requests to him as 

16 "pestering them" and in other emails asks to be taken off the email cc list and apparently seems 

17 to not want to be involved in the PURP A contract dialogue. Mr. Bennett made a remark that "I 

18 think at this stage everyone has the same feelings." This is pretty clear evidence that 

19 NorthWestern does not take its obligations under PURP A seriously. 

20 Q. 

21 A. 

What is the current configuration of the Greenfield project at issue in this docket? 

The project is a 25 MW self-certified qualifying facility that is owned by Montana 

22 residents. 

23 Q. Have the avoided cost rates for a wind project decreased in the time period during 
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1 which you have been in contact with NorthWestern seeking a PP A for Greenfield? 

2 A. Yes, significantly. The relevant QF tariffs published over the time period are included in 

3 Exhibit MHW-03. Originally, in 2010-2011, the levelized published QF-I rate was 

4 $69 .211MWh under Option 3 for wind projects conveying their renewable energy credits 

5 ("RECs") to NorthWestern. (MHW-03 at 3.) NorthWestern used the curtailment language and 

6 the SO MW cap to negotiate concessions and lower rates from Two Dot Wind and from Fairfield 

7 Wind. Two Dot Wind signed at a reduced rate, plus the contract contained economic curtailment 

8 rights for NorthWestern. 

9 Fairfield Wind was pressured to sign at $66.1OIMWh, even after NorthWestern's 

10 curtailment language was rejected by the MPSC. Fairfield Wind's second, and current, PPA was 

11 signed in 2012 at $90.87IMWh on-peak and $S4.44IMWh off-peak, which calculates out to 

12 approximately $63.16IMWh plus an average price of approximately $8.S7IMWh for RECs. 

13 As I stated earlier, NorthWestern used the SO MW cap to prohibit Greenfield from 

14 obtaining these higher rates that were previously available from 2010 to 2012. 

15 The most recent QF PPA requests at issue in this case have been made with a published 

16 QF-I rate approved September 1,2013. That rate is $S3.14IMWh off-peak and $S8.50IMWh on-

17 peak, which calculates to approximately $S4.42IMWh. (MHW-03 at 28.) 

18 Q. North Western stated in its testimony that Greenfield also attempted to sell the 

19 output of this project to NorthWestern as a CREP, as defined under Montana's renewable 

20 portfolio standard. Could you explain the actions you took to sell the output of the 

21 Greenfield project under a CREP structure? 

22 A. After facing seemingly insurmountable barriers to obtaining a PURP A PPA for 

23 Greenfield at the full avoided cost rates, we decided to explore other market opportunities with 
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1 NorthWestern. NorthWestern has a CREP requirement as part of its renewable procurement 

2 requirements and therefore has more incentive to secure CREP projects than QF projects without 

3 CREP status. 

4 Since late 20 II, we have proposed selling the output or the entire Greenfield project itself 

5 to NorthWestern under various structures designed to meet the local ownership rules for a CREP, 

6 and have bid the project into NorthWestern's CREP request for proposals ("RFP"). 

7 We have also bid WINData's other projects into CREP RFPs, and as NorthWestern notes 

8 in its Petition one of our projects, Crazy Mountain Wind, won the most recent CREP RFP. 

9 Ultimately, on February 26, 2014, the MPSC disapproved Crazy Mountain's financing structure 

10 as qualifying as a CREP and instead stated that majority Montana ownership must be in place 

11 from the first day and continue every day following. NorthWestern has consistently taken the 

12 position that the developer must take the risk of approval of the CREP structure even though 

13 MPSC Staff has informed us on several occasions that the administrative rules require 

14 NorthWestern to petition for certification of the CREP project prior to execution of the PP A. 

15 (Exhibit MHW -0 I at 99-100.) This is another example of how NorthWestern consistently uses 

16 its bargaining power to place unreasonable risks on project developers. 

17 Greenfield was also bid into that same RFP, and we would have been willing to try to 

18 help NorthWestern meet its CREP requirement under commercially reasonable terms and a 

19 different project structure than that proposed for Crazy Mountain. Ultimately, it did not appear 

20 to be possible to reach fmanceable and reasonable enough terms with NorthWestern, and we 

21 elected to assert our rights to sell at the full avoided cost rates without guaranteeing a CREP 

22 structure. 

23 Q. Is it more difficult to develop a CREP project than a regular QF project? 
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1 A. Yes, it is significantly more difficult to finance, build and operate a CREP project. 

2 Typically, tax equity financiers require 98-99% ownership and revenues for 10 years prior to 

3 surrendering the project revenue to the local sponsor. A non-CREP QF project can use 

4 conventional fmancing structures, and is not limited to local Montana residents. 

5 Q. 'You indicated that the CREP project must be owned by Montana residents. In your 

6 experience are there many sources of equity investment from Montana investors for a 

7 project that costs as much as a 25 MW wind project? 

8 A. No. The capital expenses ("CAPEX") for a 25 MW wind farm is between $40-50 million. 

9 Typical wind project fmancing structures normally place up to 50% of the CAPEX as tax equity 

10 fmance, in which the investor takes its return as after tax values. There are currently about 20 

11 corporate investors that provide tax equity investment and have tax bills high enough to be able 

12 to monetize tax credits and depreciation as a return on $25 million in tax equity investment. 

13 None of these large tax equity investors is a Montana resident. 

14 Q. Do you understand PURP A to require you to structure your QF project as a 

15 Montana CREP in order to receive the full avoided cost rates? 

16 A. No, that is not my understanding. In a discovery response to PSC-06(d), NorthWestern 

17 itself appears to agree that a QF project does not need to be a CREP project, but it can be ifit 

18 chooses. 

19 Q. Would you have offered to sell the output of the project as a CREP project if you 

20 had been able to sell the output at full avoided cost rates as a non-CREP QF with 

21 commercially reasonable terms? 

22 A. No. 

23 Q. Could you explain your motivation for attempting to sell the output of the project as 
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1 a CREP structure? 

2 A. NorthWestern had blocked aU of our attempts to get a PPA with long-tenn avoided cost 

3 rates for Greenfield since 2010. In lIght of this reality, responding to the 2012 and 2013 CREP 

4 RFPs was our only path to a PP A. It was our intent and motivation to obtain NorthWestern's 

5 signature on the contract, so we could [mance and build the Greenfield project. 

6 Q. Have your efforts to sell the project as a CREP project in any way diminished your 

7 willingness to sell the output of the project as a non-CREP qualifying facility at the full 

8 avoided cost rates? 

9 A. No. 

10 v. Creation of a Legally Enforceable Obligation 

11 Q. Can you explain the actions you took to commit to sell Greenfield's output to 

12 NorthWestern? 

13 A. We sent in the signed PPA earlier this year to establish an LEO for Greenfield as a single 

14 25 MW project after years of frustration in being blocked by NorthWestern in our requests for a 

15 QF contract that we are legally entitled to under PURPA. NorthWestern did not provide the PPA 

16 and interconnection agreements with its Petition, but these are contained in Exhibit MHW -0 I. 

17 (MHW-OI at 160-335.) 

18 Q. Please describe the terms of the PP A that you signed. 

19 A. We used the contract draft that NorthWestern supplied in the 2014 CREP RFP as our 

20 template. We used the published QF-I rate in Docket No. 02012.1.3, Order 7199d. That rate is 

21 $53.l4IMWh off-peak and $58.50IMWh on-peak, which calculates to approximately 

22 $54.42IMWh. We obtained this rate from NorthWestern's tariff website. We offered to include 

23 $500,000 as a default security that provides assurance the project will achieve its commercial 
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1 online date and also is a source upon which the utility could draw for a default occurring 

2 throughout the term of the contract. This is consistent with security amounts that were in the 

3 Fairfield Wind PPA and other recent QF PPAs provided by NorthWestern and signed in the last 

4 few years of which we were aware at the time of signing the contract at issue here. 

5 Q. Do you understand your actions to have obligated Greenfield to sell at the QF-l 

6 tariff rate under a legally enforceable obligation? 

7 A. I do not intend to provide legal conclusions and will reserve legal argument for legal 

8 brief mg. However, I can state that I was well aware of FERC' s orders regarding formation of a 

9 legally enforceable obligation when I took action on behalf of Greenfield to sign the contract at 

10 issue in this proceeding. 

11 Specifically, FERC has explained this right as follows: 
12 
13 [A] QF has the option to commit itself to sell all or part of its electric output to an 
14 electric utility. While this may be done through a contract, if the electric utility 
15 refuses to sign a contract, the QF may seek state regulatory authority assistance to 
16 enforce the PURP A-imposed obligation on the electric utility to purchase from 
17 the QF, and a non-contractual, but still legally enforceable, obligation will be 
18 created pursuant to the state's implementation ofPURPA. Accordingly, a QF, by 
19 committing itself to sell to an electric utility, also commits the electric utility to 
20 buy from the QF; these commitments result either in contracts or in non-
21 contractual, but binding, legally enforceable obligations. 
22 
23 (JD Wind 1, LLC, 129 FERC 61,148, at P 25 (2009).) 
24 
25 FERC has more recently explained: 
26 
27 In order to protect the rights of a QF, once a QF makes itself available to sell to a 
28 utility, a legally enforceable obligation may exist prior to the formation of a 
29 contract. A contract serves to limit and/or define bilaterally the specifics of the 
30 relationship between the QF and the utility. A contract may also limit and/or 
31 defme bilaterally the specifics of the legally enforceable obligation at the heart of 
32 that relationship. But the obligation can pre-date the signing of the contract. 
33 
34 (Grouse Creek Wind Park, LLC, 142 FERC 61,187, at P 40 (2013).) 

35 Greenfield intended to leave no doubt as to our commitment by actually signing the 
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1 contract. 

2 Q. NorthWestern states in its Petition that the existing MPSC orders establish that a 

3 QF can create an LEO only by tendering an executed PPA to the utility with a price term 

4 consistent with the utility's avoided costs and containing other reasonable assurances and 

5 guarantees, along with an executed interconnection agreement. Were you aware of that 

6 test when you attempted to create an LEO? 

7 A. 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

Yes. I have read the order to which NorthWestern refers, and it states as follows: 

To establish an LEO, a QF must tender an executed power purchase 
agreement to the utility with a price term consistent with the utility'S avoided 
costs, with specified beginning and ending dates, and with sufficient guarantees to 
ensure performance during the term of the contract, and an executed 
interconnection agreement. The executed contract demonstrates an unconditional 
commitment. If the utility also executes the contract, the utility would be able to 
enforce the obligations undertaken by the QF. Interconnection expenses may be 
so high as to derail an otherwise feasible project. Only by acknowledging and 
agreeing to an interconnection agreement can a QF demonstrate that it is prepared 
to proceed despite any interconnection obstacles. Further, an interconnection 
agreement requires that a QF have sufficiently defmed its project and made 
adequate progress that the project would be more than a mere speculative, paper 
proposal. 

22 (In re Whitehall Wind, UC, Order No. 6444e, Docket 02002.8.100, 47 (2010).) 

23 We were aware of and intended to satisfy these requirements for Greenfield to the best of 

24 our ability. 

25 Q. Did Greenfield submit an executed contract containing a price term consistent with 

26 NorthWestern's avoided costs? 

27 A. Yes. The PPA contains the prices in the QF-I tariff in effect at the time of execution, 

28 which contains significant discounts to account for the lower capacity value of wind resources. 

29 The PP A also places the burden on Greenfield to pay the applicable wind integration and 

30 contingency reserve requirements from NorthWestern's tariffs. The reason I used these rates is 
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1 discussed below, and the accuracy of these avoided cost rates is discussed in detail by the 

2 accompanying testimony of Dr. Don Readmg. 

3 Q. 

4 A. 

Did the contract you executed contain specified beginning and ending dates? 

Yes. As stated in the LEO contract, the commercial operation date is December 31, 2015 

5 and the LEO contract shall be effective at 12:01 a.m. prevailing Mountain Time and shall remain 

6 in effect for a term of 25 years following the first day of the first month immediately following 

7 the commercial operation date, unless earlier terminated pursuant to its terms. 

8 Q. Did the contract you executed contain sufficient guarantees to ensure performance 

9 during the term of the contract? 

10 A. 

11 Q. 

Yes. These guarantees are explained in further detail below. 

Did you also submit executed interconnection agreements? 

12 A. Yes. We submitted executed small generator interconnection agreements ("SGIA") for 

13 both Project #134 and #153 that will be constructed at the existing Fairfield Wind substation and 

14 allow for interconnection of the total 25 MW. Originally, SGIA #134 was for 10 MW 

15 Greenfield Wind, LLC and project #153 was for 15 MW for Greenfield Wind II, LLC, but 

16 collectively they allow for all interconnection upgrades needed for the 25 MW project proposed 

17 in this case. NorthWestern indicated in discovery that the interconnection costs for these two 

18 SGIA projects are the same as it would expect for a single 25 MW request under its Large 

19 Generator Interconnection Procedures ("LGIP"). This discovery response is Exhibit MHW -04. 

20 Q. Are you aware that the district court has since invalidated the Commission's 

21 Whitehall Wind Order No. 6444e, establishing this bright line LEO test? 

22 A. Yes. I understand that the district court rejected the MPSC's bright Ime test and instead 

23 indicated that a utility's refusal to negotiate can create an LEO even before the QF signs a 
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1 contract. 

2 Q. Has NorthWestern refused to negotiate with Greenfield for a PURPA contract? 

3 A. y es, NorthWestern has relied on the use of the 50 MW cap and the short-tenn only rate 

4 for projects over 10 MW over the years as a refusal to negotiate. 

5 Q. What was the rate that was in effect at the time that NorthWestern first refused to 

6 sign a contract? 

7 A. NorthWestern first refused in May 2010, when I requested a contract for Greenfield Wind 

8 as a 20 MW stand-alone project selling to NorthWestern. As I explained earlier, Mr. Bennett, 

9 rejected this request on the basis that only short-tenn rates were available for Greenfield at a size 

10 above the eligibility limit for standard rates. (MHW-OI at 9.) NorthWestern has effectively 

11 refused to negotiate for a non-standard contract over the eligibility size cap at all times since then 

12 up until it filed the Petition in this case proposing a new method to calculate rates for such 

13 projects. 

14 NorthWestern also refused to sign a contract on April 13, 2011 for Greenfield at a size of 

15 10 MW, when Frank Bennett at NorthWestern sent us a completely new contract containing 

16 unfinanceable economic curtailment requirements. This occurred in the middle of us finalizing 

17 the tenns of the draft QF contract he sent us on January 20,2011 for Greenfield Wind and for 

18 Front Range Wind (now renamed Greenfield Wind II). The QF-1 tariff rate, Option 3 for wind 

19 installations conveying RECs to NorthWestern, was $69.211MWH at that time. (MHW-03 at 3.) 

20 NorthWestern again refused to sign on September 29,2011, when Frank Bennett at 

21 NorthWestern refused Greenfield's request for a QF PPA saying that, "Therefore, as 

22 NorthWestern is bound by the provisions of its QF-I Tariff, NorthWestern is prohibited by this 

23 tarifflanguage from signing any new wind QF contract that would cause NorthWestern to 
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1 exceed the 50 MW Installed Capacity Limit." The QF-I tariff rate was still $69.211MWh at that 

2 time. Clearly, there is actually an argument that Greenfield is entitled to a much higher rate than 

3 what we put in the LEO contract based on the district court's Whitehall opinion. 

4 Q. NorthWestern has suggested through its Petition and discovery responses that it had 

5 no opportunity to negotiate a long-term avoided cost rate after you attempted to create an 

6 LEO for a 25 MW project. Do you have any response to this? 

7 A. The emails in Exhibit MHW-OI demonstrate otherwise. After I sent in my last LEO 

8 notice in April 2014, NorthWestern's point of contact at this time, Bleau LaFave, responded to 

9 indicate that the tariff rate was unavailable for a 25 MW project, and I requested in response that 

10 Mr. LaFave send me NorthWestern's proposed indicative pricing. (MHW-Ol at 336.) However, 

11 NorthWestern had already filed their Petition prior to even contacting me. 

12 VI. Avoided Cost Rate 

13 Q. NorthWestern states that you should have used a rate generated by its power supply 

14 model instead of the QF -1 tariff rate. Did NorthWestern ever propose use of this power 

15 supply model for the Greenfield project prior to filing its Petition in this case? 

16 A. No, not prior to filing the Petition on April 23, 2014. Bleau LaFave mentioned "a new 

17 way of modeling avoided cost" that he was using in May 2014 and informally told me on a call 

18 that NorthWestern could offer around $501MWh levelized over 25-years for the 25 MW 

19 Greenfield Wind QF. He did not share any further detail. The fITst I heard of the specifics of the 

20 power supply model was in his testimony attached to NorthWestern's filing. However, as noted 

21 above, I had asked for their proposed indicative pricing on April 23, 2014. (MHW-OI at 336.) 

22 Q. Did NorthWestern ever provide you with access to the power supply model for the 

23 Greenfield project prior to filing the Petition in this case? 
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1 A. No. Additionally, NorthWestern stated in discovery in this case that they will not allow 

2 third parties to access their models. 

3 Q. To the best of your knowledge, has the MPSC ever approved use of NorthWestern's 

4 power supply model for purposes of calculating avoided cost rates? 

5 A. No, not to the best of my knowledge. 

6 Q. Would it have been possible for you to be able to accurately guess the rate that 

7 NorthWestern's power supply model will produce and the Commission will approve prior 

8 to signing the contract under the circumstances presented in this case? 

9 A. No. 

10 Q. Has NorthWestern ever provided you with the option to sell under long-term 

11 avoided cost rates for the full output of the 25 MW Greenfield project? 

12 A. No, the only option was the short-term rate in the tariff between competitive solicitations 

13 but there are never competitive solicitations for QFs. As I explained above and as the attached 

14 emails demonstrate, from 2007 until the time I signed the PPA at issue, NorthWestern 

15 consistently maintained that QFs over the eligibility cap for standard rates could not obtain long-

16 term fixed avoided cost rates. 

17 Q. What basis do you have to conclude that the short-term rate provided by 

18 NorthWestern is not a reasonable or legal rate for the 25 MW Greenfield project? 

19 A. On August 7, 2013, the Greenfield Wind owners, WlNData LLC and Montana Marginal 

20 Energy, joined with Hydrodynamics, Inc., Montana to file a "PETITION FOR ENFORCEMENT 

21 AND DECLARATORY ORDER PURSUANT TO SECTION 21O(h) OF THE PUBLIC 

22 UTILITY REGULATORY POLICIES ACT OF 1978" under FERC Docket No. EL13-73-000. 

23 Without providing a legal opinion, my understanding is FERC determined that NorthWestern's 
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1 policy of providing no fixed, long-term rate outside of the 50 MW cap or for projects not entitled 

2 to standard rates is inconsistent with PURP A, and it issued an order to that effect. 

3 Q. 

4 A. 

5 Q. 

Why did you choose to insert the QF-l tariffrate into the contract? 

This is the only reasonable option given the choices. 

NorthWestern states that you erroneously included an off-peak rate of $S3.9S/MWh, 

6 while the off-peak rate in the tariff is $S3.14IMWh. Could you explain the discrepancy? 

7 A. This was simply a typo. The cover email that I used when sending the contract clarifies 

8 that we intended to obligate ourselves to the Option I(c) rate in Schedule No. QF-I, subject to 

9 reductions as permitted by Schedule No. CR-I and Options 2(c) of Schedule No. WI-I. (MHW-

10 01 at 162.) 

11 VII. Performance Security Guarantee 

12 Q. NorthWestern argues that the performance security guarantee that you included in 

13 the executed contract is inadequate. Please describe the performance security terms that 

14 you included in the PP A. 

15 A. In the Fairfield Wind QF PPA, NorthWestern required $180,000 to cover delay security 

16 damages for up to 180 days after the proposed operation date. Fairfield is a 10 MW 

17 QF project, so for a 25 MW QF project the comparable amount of security would be $450,000. 

18 We decided to round it out to an even $500,000 for simplicity. This delay security gives 

19 NorthWestern the right to collect $750/day per that the project is not yet online after the 

20 proposed commercial operation date of December 31, 2015, unless NorthWestern could obtain 

21 replacement power for a lower cost. (MHW-OI at 184.) The contract we signed provides 90 

22 business days to post the security, which is likewise consistent with the successfully completed 

23 Fairfield Wind QF PPA contract. Additionally, after the project achieves commercial operation, 
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1 the contract I signed allows NorthWestern to retain the $500,000 security throughout the tenn of 

2 the contract to secure any future defaults. This right to draw on the security throughout the 

3 contract derives from the template PP A NorthWestern used in its 2014 CREP RFP, and we 

4 included that right even though NorthWestern does not always require any ongoing security after 

5 commercial operation from other QF projects. The applicable sections of the contract are 

6 Section 7 in the contract that we signed. (MHW-OI at 183-184.) 

7 Q. Are these default security requirements included in the contract you executed 

8 consistent with terms contained in similar PP As? 

9 A. Yes. We derived the tenns from PURPA contracts, including the Fairfield Wind contract 

10 and the various drafts that were provided by NorthWestern themselves and other developers over 

11 the past four years. They are also consistent with Section 3 in the draft PP A created by Frank 

12 Bennett and provided to Greenfield on March 8, 2012. 

13 Q. NorthWestern suggests in its testimony that Greenfield should be required to 

14 submit $1.5 million as default security. Do you agree that is a reasonable amount? 

15 A. 

16 Q. 

No, this amount is prohibitive and places an unreasonable burden on the project. 

NorthWestern also suggests that Greenfield should be required to post the default 

17 security amount within 15 days of NorthWestern signing the contract. Do you consider 

18 that proposal to be reasonable? 

19 A. No, this short amount of time is also prohibitive and places an unreasonable burden on 

20 the project. 

21 Without NorthWestern's signature on a PPA, it would be virtually impossible to raise the 

22 money to post the security from lenders, and 15 days is far too short even after NorthWestern 

23 signs the contract. 
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1 We will attempt to perform on whatever requirement the MPSC deems reasonable, but 

2 the reason that most small Montana QF and CREP projects default is that NorthWestern's 

3 contracts contain commercially unreasonable conditions, such as posting a large security within 

4 15 days, transmission curtailment risk, and CREP certification risk. 

5 It is not possible for a small Montana-based community-scale developer to raise that 

6 amount of cash in that short amount of time, and terms like this frustrate the ability of local 

7 entities to develop renewable energy projects. 

8 Q. Prior to the filing of the Petition in this case, has NorthWestern ever requested 

9 inclusion of $1.5 million that must be posted within 15 days for the Greenfield project? 

10 A. No. The amount that was under discussion for the security on the Greenfield CREP PP A 

11 was $1,000,000 which also was to be maintained to secure the life-time production/performance 

12 of the project, something that NorthWestern has not always applied to a QF which is 

13 compensated on an as-produced power generation basis, with no guarantees of productIOn. 

14 Additionally, there are additional needs for security in a CREP PP A where NorthWestern may be 

15 relying on the QF to meet its CREP requirements. 

16 Q. Is it possible to evaluate the reasonableness of NorthWestern's proposal from the 

17 material supplied with its Petition? 

18 A. No. NorthWestern's testimony provides only 15 lines ofa description of its proposed 

19 performance security provision and provides no contract terms it recommends as reasonable. 

20 (LaFave, BJL at 16-17.) 

21 The terminology in the PPA is critical to a determination of whether the clause is 

22 reasonable and the PPA fmanceable. NorthWestern failed to provide a proposed contract that 

23 would demonstrate how it would implement its security provisions. Approving NorthWestern's 
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1 Petition would be a blank check to allow NorthWestern to draft a completely unworkable 

2 contract even if $1.5 million and IS days were somehow determined to be reasonable conditions. 

3 Q. Would it have been possible for you to be able to accurately guess the performance 

4 secnrity amount that NorthWestern now proposes and include it in an executed contract? 

5 A. No. It would be impossible still because they didn't provide a contract with specific terms 

6 with their testimony. 

7 Q. NorthWestern states on page 9 ofits Petition that you have intentionally delayed 

8 development of other projects, and an increased security requirement is therefore 

9 warranted for Greenfield. Do you agree? 

10 A. No. We did everything in our power to finance and construct the Fairfield Wind project 

11 under the initial PP A for that project. NorthWestern resisted working with Lincoln Renewable 

12 Energy such that WINData had to buy back the Fairfield Wind project and seek out Foundation 

13 Windpower to eventually get the QF project built. Ultimately, we were successful and the 

14 project is now online. 

15 It was NorthWestern that refused to provide reasonable PP As, negotiate fairly and even 

16 later refused to reasonably flex on non-commercial terms such as the assignment term of the 

17 contract and Force Majeure language that were requirements from our fmanciers. 

18 The actual problem with these past projects was NorthWestern and its unwillingness to 

19 cooperate and its contractual requirements that place entirely unreasonable risks on the projects. 

20 VIII. Conclusion 

21 Q. Is Greenfield still committed to sell its output to NorthWestern at the full avoided 

22 cost rates in effect at the time you executed the contract? 

23 A. Yes. 
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1 Q. Do you have any concluding remarks? 

2 A. NorthWestern's proposed application ofFERC's LEO rules would impose on Greenfield 

3 the impossible burden of somehow "guessing" NorthWestern's preferred avoided cost rates and 

4 default security terms. Aside from the question of whether such a test complies with federal and 

5 state law, it is my opinion that such a test would entirely frustrate a QF's ability to exercise its 

6 right under PURPA to unilaterally create an LEO. Since 2010, we have made continuous efforts 

7 to work within a shifting set of requirements and have done everything that could be done to 

8 obligate the Greenfield project to sell its output to NorthWestern. 
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