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A Bill for an Act entitled: "An Act revising the Mntana

Adm ni strative Procedure Act; defining "supplenental notice";
revi sing adoption and publication of rules; anending sections 2-
4-102, and 2-4-305, MCA; and providing an inmedi ate effective

date."

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 2-4-102, MCA, is anended to read:

"2-4-102. Definitions. For purposes of this chapter, the
follow ng definitions apply:

(1) "Admnistrative rule review commttee" or "commttee"
means the appropriate commttee assigned subject matter
jurisdiction in Title 5, chapter 5, part 2.

(2) (a) "Agency" nmeans an agency, as defined in 2-3-102, of
state governnent, except that the provisions of this chapter do
not apply to the follow ng:

(i) the state board of pardons and parole, which is exenpt
fromthe contested case and judicial review of contested cases
provi sions contained in this chapter. However, the board is
subject to the remai nder of the provisions of this chapter.

(1i1) the supervision and adm nistration of a penal

institution with regard to the institutional supervision,
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custody, control, care, or treatnent of youth or prisoners;

(ti1) the board of regents and the Montana university
syst em

(1v) the financing, construction, and mai ntenance of public
wor ks;

(v) the public service comm ssion when conducting
arbitration proceedi ngs pursuant to 47 U S.C. 252 and 69- 3-837.

(b) The termdoes not include a school district, a unit of
| ocal government, or any other political subdivision of the
state.

(3) "ARM neans the Admi nistrative Rules of Montana.

(4) "Contested case" neans a proceedi ng before an agency in
which a determ nation of legal rights, duties, or privileges of a
party is required by law to be nade after an opportunity for
hearing. The termincludes but is not restricted to ratenmaking,
price fixing, and |icensing.

(5 (a) "Interested person"” neans a person who has
expressed to the agency an interest concerning agency actions
under this chapter and has requested to be placed on the agency's
list of interested persons as to matters of which the person
desires to be given notice.

(b) The term does not extend to contested cases.

(6) "License" includes the whole or part of an agency
permt, certificate, approval, registration, charter, or other
formof perm ssion required by |aw but does not include a |icense
required solely for revenue purposes.

(7) "Licensing" includes an agency process respecting the
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grant, denial, renewal, revocation, suspension, annul ment,
w thdrawal , limtation, transfer, or anmendnent of a |license.

(8) "Party" neans a person naned or admtted as a party or
properly seeking and entitled as of right to be admtted as a
party, but this chapter may not be construed to prevent an agency
fromadmtting any person as a party for |[imted purposes.

(9) "Person" neans an individual, partnership, corporation,
associ ation, governnental subdivision, agency, or public
organi zati on of any character.

(10) "Register"” neans the Montana Adm nistrative Register.

(11) (a) "Rule" neans each agency regul ation, standard, or
statenment of general applicability that inplenents, interprets,
or prescribes |law or policy or describes the organizati on,
procedures, or practice requirenents of an agency. The term
i ncl udes the anendnent or repeal of a prior rule.

(b) The term does not include:

(i) statenents concerning only the internal managenent of
an agency or state governnent and not affecting private rights or
procedures available to the public, including rules inplenmenting
the state personnel classification plan, the state wage and
salary plan, or the statew de accounting, budgeting, and human
resource system

(1i) formal opinions of the attorney general and declaratory
rulings issued pursuant to 2-4-501;

(ti1) rules relating to the use of public works, facilities,
streets, and hi ghways when the substance of the rules is

indicated to the public by neans of signs or signals;
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(1v) seasonal rules adopted annually or biennially relating
to hunting, fishing, and trapping when there is a statutory
requi renent for the publication of the rules and rul es adopted
annually or biennially relating to the seasonal recreational use
of lands and waters owned or controlled by the state when the
substance of the rules is indicated to the public by nmeans of
signs or signals; or

(v) uniformrul es adopted pursuant to interstate conpact,
except that the rules nust be filed in accordance with 2-4-306
and nust be published in the ARM

(12) (a) "Significant interest to the public" means agency
actions under this chapter regarding matters that the agency
knows to be of w despread citizen interest. These matters include
i ssues involving a substantial fiscal inpact to or controversy
involving a particular class or group of individuals.

(b) The term does not extend to contested cases.

(13) "Small business" nmeans a business entity, including its
affiliates, that is independently owned and operated and that
enpl oys fewer than 50 full-time enpl oyees.

(14) "Substantive rules" are either:

(a) legislative rules, which if adopted in accordance with
this chapter and under expressly del egated authority to
promul gate rules to inplenent a statute have the force of |aw and
when not so adopted are invalid; or

(b) adjective or interpretive rules, which may be adopted
in accordance with this chapter and under express or inplied

authority to codify an interpretation of a statute. The
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(15) "Suppl enental notice" neans any notice that anends the

proposed rul es or changes the tineline for public participation."

{Internal References to 2-4-102
2-11-103[ x] 2-11-103[ x] 2-17-807[ X] 13- 2-221[ x]
16- 11- 149[ x] 37-1-122[ x] 40- 5- 232[ x] 40-5- 277[ x]
76-17-102[ x] }

Section 2. Section 2-4-305, MCA, is anended to read:
"2-4-305. Requisites for validity -- authority and
statenent of reasons. (1) (a) The agency shall fully consider
written and oral subm ssions respecting the proposed rul e,
i ncluding cooments submtted by the primary sponsor of the
| egislation prior to the drafting of the substantive content and
wordi ng of a proposed rule that initially inplenments |egislation.
(b) (i) Upon adoption of a rule, an agency shall issue a
conci se statenent of the principal reasons for and against its
adoption, incorporating in the statenent the reasons for
overruling the considerations urged against its adoption. If
substantial differences exist between the rule as proposed and as
adopted and the differences have not been described or set forth
in the adopted rule as that rule is published in the register,
the differences nust be described in the statenent of reasons for
and agai nst agency action. Wien witten or oral subm ssions have
not been received, an agency may omt the statenent of reasons.
(1i) If an adopted rule that initially inplenments
| egi sl ation does not reflect the cooments submtted by the

pri mary sponsor, the agency shall provide a statenent explaining
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why the sponsor's comrents were not incorporated into the adopted
rul e.

(2) Rules may not unnecessarily repeat statutory |anguage.
Whenever it is necessary to refer to statutory | anguage in order
to convey the meaning of a rule interpreting the | anguage, the
reference nust clearly indicate the portion of the | anguage that
is statutory and the portion that is an anplification of the
| anguage.

(3) Each proposed and adopted rule must include a citation
to the specific grant of rul emaking authority pursuant to which
the rule or any part of the rule is adopted. In addition, each
proposed and adopted rule nust include a citation to the specific
section or sections in the Montana Code Annotated that the rule
purports to inplenment. A substantive rule may not be proposed or
adopt ed unl ess:

(a) a statute granting the agency authority to adopt rules
clearly and specifically lists the subject matter of the rule as
a subj ect upon which the agency shall or may adopt rul es; or

(b) the rule inplenents and relates to a subject matter or
an agency function that is clearly and specifically included in a
statute to which the grant of rul emaking authority extends.

(4) Each rule that is proposed and adopted by an agency and
that inplenents a policy of a governing board or conm ssion nust
include a citation to and description of the policy inplenented.
Each agency rule inplenenting a policy and the policy itself nust
be based on |l egal authority and otherwi se conply with the

requisites for validity of rules established by this chapter.
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(5) To be effective, each substantive rule adopted nust be
within the scope of authority conferred and in accordance with
st andards prescribed by other provisions of |aw

(6) \Whenever by the express or inplied terns of any statute
a state agency has authority to adopt rules to inplenent,
interpret, make specific, or otherwi se carry out the provisions
of the statute, an adoption, anendnent, or repeal of a rule is
not valid or effective unless it is:

(a) consistent and not in conflict with the statute; and

(b) reasonably necessary to effectuate the purpose of the
statute. A statute nmandating that the agency adopt rules
establishes the necessity for rules but does not, standing al one,
constitute reasonabl e necessity for a rule. The agency shall also
address the reasonabl eness conponent of the reasonable necessity
requi renent by, as indicated in 2-4-302(1) and subsection (1) of
this section, stating the principal reasons and the rationale for
its intended action and for the particular approach that it takes
in conplying with the mandate to adopt rules. Subject to the
provi si ons of subsection (8), reasonable necessity nust be
clearly and thoroughly denonstrated for each adoption, anendnent,
or repeal of a rule in the agency's notice of proposed rul emaki ng
and in the witten and oral data, views, comments, or testinony
submtted by the public or the agency and consi dered by the
agency. A statenent that nerely explains what the rul e provides
is not a statenent of the reasonable necessity for the rule.

(7) Arule is not valid unless notice of it is given and it

is adopted in substantial conpliance with 2-4-302, 2-4-303, or
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2-4-306 and this section and unless notice of adoption of the
rule is published within 6 nonths of the publishing of notice of
t he proposed rule. The neasure of whether an agency has adopted a
rule in substantial conpliance with 2-4-302, 2-4-303, or 2-4-306
and this section is not whether the agency has provided notice of
t he proposed rul e, standing alone, but rather nust be based on an
anal ysis of the agency's substantial conpliance wth 2-4-302,
2-4-303, or 2-4-306 and this section. If an anended or
suppl enental notice of either proposed or final rul emaking, or
both, is published concerning the sanme rule, the 6-nonth l[imt
nmust be determned with reference to the latest notice in al
cases.

(8 (a) An agency may use an anended proposal notice or the
adoption notice to correct deficiencies in citations of authority
for rules and in citations of sections inplenented by rules.

(b) An agency may use an anended proposal notice but,
except for clerical corrections, may not use the adoption notice
to correct deficiencies in a statenent of reasonabl e necessity.

(c) |If an agency uses an anended proposal notice to anmend a
statenent of reasonable necessity for reasons other than for
corrections in citations of authority, in citations of sections
bei ng i npl enmented, or of a clerical nature, the agency shal
all ow additional tinme for oral or witten comments fromthe sane
i nterested persons who were notified of the original proposal
notice, including froma primary sponsor, if primary sponsor
notification was required under 2-4-302, and from any ot her

person who offered comments or appeared at a hearing already held
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(9 If amjority of the nmenbers of the appropriate
admnistrative rule review commttee notify the commttee

presiding officer that those nmenbers object to all or a portion

of a notice of proposed rul emaking, the commttee shall notify
the agency in witing that the commttee objects to all or a
portion of the proposal notice and will address the objections at
the next conmttee neeting. Followi ng notice by the commttee to

t he agency, the all or a portion of the proposal notice that the

commttee objects to may not be adopted until publication of the

| ast issue of the register that is published before expiration of
the 6-nonth period during which the adoption notice nust be
publ i shed, unless prior to that tine, the commttee neets and
does not nmake the sane objection. A copy of the commttee's
notification to the agency nust be included in the conmttee's
records.

(10) This section applies to the departnent of |abor and
i ndustry adopting a rule relating to a comercial drug fornulary
as provided in 39-71-704. This section does not apply to the
automati c updating of departnent of |abor and industry rules

relating to comrercial drug fornularies as provided in

39-71-704."

{Internal References to 2-4-305:
2-4-110[x] 2-4-302[ x] 2- 4- 306[ x] 2-4-312[x]
2-4-315[x] * 2-4-315[ x] 2-4- 402[ X] 2-4-402[x] *
2-4-402[ x] 2-4- 406][ x] 2-4- 406[ x] 37-1-122[ x]

53- 6- 196[ X] 85-2-319[x] *  85-2-319[x]}

NEW SECTI ON. Section 3. {standard} Effective date. [This
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- END -
{ Nane : Erin A Bills
Title : Legal Staff
Agency : Legi sl ative Services D vision
Phone : (406) 444-3804
E- Mai | : erin.bills@nt.gov}
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