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lb. nDre jrportant natural resource issue faoed the 48th legislature,
t^ftich net January 3 to April 2!, 1983, than the guestion of-nnrketing
It4ontarn's waters. Based upon the worl< and recrcnnendations of the Seleci
Conrnittee on Water l4arketing, whose retrrcrt I am honored to transnit,
l4ontanars policies for the rnanagenent, consenration, and use of its
waters will be a vital- issue facing the 49th and future Legislatures as
well.

lhe 48th Legislature was highlighted by deUberatj-ons over whetlrer
l4cntana should nrarket its waters - principally for jndustrial uses and
particurarly for coal slurry. There were 

-sone 
who urged us into

innrediate action based on their prediction that, if l4cntanJ ai-a not act
swiftly to nnrket its surS:lus waters, trr,ro undesirable results would
occur. First, dovsnstream states would satisflz the dernand and reap the
flrnncial rewards. lrR)rse, in doing so, they would appropriate, put to
use, and reIIr3Ve from Ivlontanars eventual use those waters i-nvolved.-

The 48th Iegislature did act to suspend the constitutionally suspect ban
against out--of-state expofts of water (l4cA S 85-1-121) ana to allcru
iimited water rnarketing frcrn Fort Peck and other federal reservoirs.
It= nenlcers, hcnnrever, chose not to adopt a tnstily conceived and
insufficiently understoocl water rnarketing program. ffre Legislaturers
princi.pal response, with the passage of Hc-r-use Bifl 909, was to rnandate a
twcr-year study of water rnarketing by a Sel.ect Conrnittee which it has
kreen m1' privilege to chair.

Events have dennnstrated the wisdom of thi-s caution. Although interest
in the water nrarketing concept continues to gro',i-, there has not
developed a regional water narket. There has been no serious interest
in the purchase of water frqn Fort peck. rr:r fact, the sale by south
Dakota of 501000 acre feet of water per year frcrn Oahe Resenzoir to the
I-TSr coal s1urry pipeline conglonerate has fallen though.



This nrarket hiatus has benefitted the colnnitt€ers work. V'lhen initiatly
prcposed to the Legislature, the water nnrketing crcncept diverted
attention away frcm the nrrre irportant issue: what should be lbntanars
water poliqf in an interstate settj-ng?

I am pleased to regnrt that, in eight neetings of the Se1ect Csnrtittee
over the last 19 nxrnths, thris broader inquiry has been addressed. lle
have received the insightful testimony of concerned l4ontana citizens and
organizations. Ite have benefitted frcrn the e:<pertise of practitioners
and scholars frcrn l,tontana and other western states. bie have been aided
by thte cooperative efforts of the depa.rtnents of Natural Resources and
@nsenzation and Fish, Wild1ife, and Parks. the ccnmittee j-s
particularly indebted to the Lincoln fnstitute of land Folicry, which
cosponsored two excellent lega1 and poliry serninars on interstate water
issues.

Ttris docurent is the ccnplete final report of the ccrnnittee. ft
includes the recrcnnendations that were unaninnusly approved by al1
nenrbers of the conmittee in attendance at its neeting on Decenber 3,
1984. the ccnrnittee has already sr-icmitted a sunnErry report to the
Legislature.

l4any of the recqnrendations in this report specify actions that should
be taken by the 49th l€gislatrrre. O'ther reconnendations set forth an
agenda of water iszues that must be systenratically addressed by the
Legislature and the citizens of the state in the years to cone. These
reccnnendations crcncern a strategy for a water policy for lbntana in an
interstate setting. lhis agenda is too fuportant and too ccnplo< to be
addressed by one interim cqrmittee or one legislative session. Ttrese
issues significantly affect. the future of l,lcntana. the deli-berations
aror:nd them must be ongoing.

fn behalf of all nrernbers of tle Select Conrnittee, f ur-ge your careful
crrnsideration of this report.

Sincerely,

7a-'<'t'
SED{ATOR JEAN I]I]RNAGE
Chainnan
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C'\IER\NEW OF TTIE COD{MITTMIS RECO$O,IHIDATIONS

Ttre follouing is an ovenriew of the rnajor recqnrendations of ttre
select ocrmnittee on water l4arketing to the 49th r.egisrature.

A. RffiULATIIIG fiIE nIIR.STAf,E I,IOV]EMB{T OF !{A[ER

1- Ban on tne oryortation or watea rtre statutory ban on the
o<portation of water frcrn l{ontana (I\AA S 85-1-12L) should be pernranently

repeared; and, with appropriate safeguards, lbntanars waters should be
perrni-tted to rncve interstate.

2. Permit criteria. Applications to appropriate large Erantities of
ne$/ water [4000 acre feet/year (ac-ft/yr) and 5.5 cubic feet/second
(cfs) I or to change the use or location of presently appropriated water
- especially when these applications contenplate the interstate mrenent
of water - should be closely evaluated witJr reference to detailed pnrblic
interest crj-teria (I4CA 5 85-2-311).

3. water for coal slurry pr:rposes. with safegnrards appropriate to
protect the state, its envirorurent, and its citizerrs, lbntanars ban on
the use of water for coal s1urry lmrposes 0,tCA S 85-2-104) should be
repealed.

4. Ccnrerage of pipelines under the lUajor Facility Siting Act. The
conrnittee recunrends that the siting of all future pipelines excreeding
30 miles in length and 17 inches in dianeter be crcnzered by the
prcnrisions of the },Iajor Facility siting Act (l4ce 5 75-20-101. et seq. ) .

B. STATE VATER. LEAS]}G PROGRAM

5. Limited water leasing program. The crcnm:lttee recrcnnends a limited

state water leasing program involving 501000 ac-ft of inpounded water.

A lease, for a period not to orceed 50 years (which can be renerrrcd),

would be required to cbtain water in two instances: (a) for transport,

in any anrcr:nt, outside of specified water basins; or (b) for any

beneiicial water use where consurption would exceed 4000 ac-ft/yr and



5.5 cfs. Lease applications would be revieined under ttre prnclic interest

criteria of l{cA s 85-2-311 (as prcposed) and, in rnost cases, through an

ernzironnental inpact statenent.

6. Aoquisition of water. Water for the water leasing program would be
obtained frcnr (a) specified e><isting federal resenroirs (i.e:, Fort
Feck, canyon Ferry, Tiber, Hungry Horse, yellorartail); or (b) other
er<isting or future resenzoirs in adjudicated basjns.

7. Use of water leasing proceeds. Ttre ccmnittee identifies nurErous
possi-ble uses of proceeds from the water leasing program.

C. IA)GIVIIZI]\G IvIOT\TIAI{AIS FAIR SHARE oF MISSoI.'RT Rr\ZER BASIN vWTm.
'IGHTTI}IG I\OI{TATIAIS HOUSE rN ORDF;R''

8. General stream adjudication. Itre Gcmnittee urges an enpediti-ous
and acsurate crcnpletion of the stater,yide water adjudication process.
Ihe ccrnnittee reccnsrends that the Legislature support any justified

funding request frqn the water courts.

9. Indian and federal resenzed water righE. Ttre crcrnnittee reccrnnends
stryport for legislation to er<tend the Resenred !{ater Rights Ccrpact
Cormission for traio years and the appropriation of adequate funds for the
oqnrdssion to ccnplete its goals.

1,0. Vrlater resources data rnanagenent systern. Ttre cqnnittee recunrends
ttte establislrrent with the Departnent of Natural Resources and
Consenration (DNRC) of a centralized water resources data rnanagenent
qlstem rmking readily accessjJrle to ttre staters poliryrmkers necessary
information on tlre staters water resources, existing and projected uses,
and ocisting and projected dennnds.

11. Water resenration qfstem. Mditional fi:nds should be atrpropriated
to ensure adeqtrate rmnitoring and perfecbj.on of the ecisting yelloustone

water resenrations. Water resenrations sirnilar to tlrose developed for
tle Yellcrrvstone River Basin should be prepared for the missouri Rlver
Basin and funds should be appropriated to provide the necessary
technical and firnncial assistance to a5rylicants. Any resenration
application prqosing out-of-state use of water should be evaluated wittr

L l_
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reference to detailed ptrlclic interest criteria. flre DNrc should

continue its public education program concerning tlre nerits and

procedures of the resenration process.

12. State water plan. Itre ccnrnittee strongly urges DNRC to conply with

the prorzisions of l,tCA 5 85-L-203 which requires the preparation of a

state water p1an, its approval by the Board of Natural Resources and

conservation, and its submission to each greneral session of the

Legislature.

13. Water developnent. The ccnrnittee reccrnrends continued fr:nding and

bonding for identifyjng, developjng, and constnrcting water projects

within the state. TLre DNRC, lbntana's washington, D. c. offioe, and the

staters congressional delegation should work actively for the

authorization and funding of federal projects within the state.

14. Water policy conrnittee. lltre conmittee reconnends tlre creation of a

pernnnent legislative water poliqf cqrmittee to adrrise the legislature,

in an ongoing way, on water pofiqf and issues of irqnrbance to ttre

state.

IIREf,,P(III\G TO CIIHMT STAfES IN TiM MISSOTIRT RNER BASTN"

15. Preparatj-on for negotiations and trrcssible litigation. lbntana

should systernatically prepare for negotiations and lntential litigation

with other ltissouri River Basi-n states.

16. Efforts tc'vrard an jxterstate cqrpact. EfforLs torard negotiating a

coq>act among the lvlissouri River Basin states should be a high priority

of l,lontana. V,lhile DNRC should have lead restrnnsibility in this effort,

the legJ-slature I s water poliqf cqnnj-ttee should be active in and

supportive of these efforts.

D. MISCELT.,ANEOUS PrcVISTONS

I7. Miscellaneous prcnrisions. The ccnmittee

miscellaneous and technical reccnnendations.

I l _ 1

nnkes certain
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TNIIRODUCTION

In its nearly 100 years of statehood, lbntana has been variably

called the "Treasure State" or the "Big S\z Countrlz.', Ttre discovery of
precious netals and other rninerals brought about the settlenent of the
state and its a&nission to tlre Union. Tleese minerals still constitute
an furporbant part of lr4ontana's econqfi]z. Also, ]bntana's varied
Iandscapes, with their ocpansive skies are a continuing elenent of
Ivlontanars identity. ress well-recognized is the significance of
It4ontanars waters to the econcfly and character of the state. Threse

waters originating in our npuntajns, joining wittr such rivers as the
Ivlississippi and Colwnlcia, eventually drain into three oceans. T?easure

and s\z are irrporbant, but l4cntana is tn ly the "Headrrraters State,"

The history and culture of our state are integrally linked with our
waters - principally the waters of the Missouri and its tributaries.

Before EUropeans found their way into these quarters, the native people

of the region were spiritually and practically reliant on ttre river.
The journey of lerr'ris and Clark up to Three Forks and beyond opened the

west. Ttte fur trade of the 1800s resulted in a series of settlenents

along the river. Price laa:cnillian and Karl Bodrer, as a result of their

scientj-fic and art-istic journel, in the 1830s rnade fannus the landscape

and fndian inhabitants of the region. Steamboats operated up as far as

Fort Benton from the mid 1800s to the early l-900s providing the

rnaterials and goods for the settlenent in this nevs terrain. The rnajor

dams on the Missouri's rrainstem - Canyon Ferry, Hauser, Holter, Fort

Peck have prcnzided hydroporuer for the electrification and

industrialization of the region as weII as water for the irrigation of

arid soils.

In the last several decades, the wilderness, recreational, and

aesthetic inportance of the river has been enphasized. A 150-mile

stretch of the lrtissouri was desigrrated a Wild and Scenic River by

Congress in 1974. Data collecte<l by the lbntana Depa.rtrent of Fish,

Wildli-fe and Parks shorus th,at the Missouri and its tributaries received



roughly 1.4 million fishernnn days of use during the 1982-1983 season.

ltris accounts for 50 percent of the fishing activity recorded statewide.

Indications are that usage by other recreationalists, includi-ng

canoeists and otlrer I'floatersr', has sigrrificantly increased. lbntanans

are also nore concerned with the qrality of the river - its cleanliness,

as uiell as the visual and biologrical inpact of hunnn activities jn its

procimity.

Ttrus, because of our ability to dam, divert, pollute, and even

sterilize ttrese waters, we as citizens and policyrnakers have a special

responsibility tstard our lifeblood. Orr stervardship is particularly

in'portant due to our location at the headr'saters: what we do here wittr

these waters will affect dcx^rnstream states and users.

It was in response to this special and serious responsibility that

ttrc 48th Legislature nwrdated the study of water rnarketing by an interim

Select Ccnrnitt€e wittr four representatives frqn each of the trouses of

the Iegislature.l th" issue of water nrarketing becane praruinent during

ttte 1983 Legislature because of the confluence of three events oceurring

during the six nrcnths preceding the opening of the session on Jarmaqr 3,

r.983.
The first event was the decision of the United States Suprenre Court

in Sporhase v. lebraska2 in July Lg82, that water is an arbicle of
jnterstate ccnrlerce and that absolute state statutory bans against ttre

ocportation of water are unconstitutional as vi-olations of the dormant

interstate ccrmerce clause. In the Sporhase case, tr,rc farners witf land

cnossing ttre Oolorado and ttbbraska border were prrrping tlebraska

groun*uater and o<trnrbing it frqn that state to irrigate their land in

Colorado. Ttre tibbraska attorney general had sought to enjoin this

interstate transfer on the basis of the state statute3 which, in part,

prohibited such transfers to states not providing r:eciprocal rights.

The secrrnd event, which occurred on Septenber 16, 1982, hras the

announcenent by ttre State of South Dakota and Blergy ltanstrnrtation

Systemsr Inc. (ETSI), that South Dakota, after several nonths of secret

negtotiations, had agreed to sell 501000 acre feet of water per year



(ac-ft/yrl, from Oahe Reservoir on the Missouri for 91.4 billion. the

water would be used as the tranq>ort nedir:m in a coal slurry pipeline to

be built from coal fields in the Pcn^ider River Basin near Gj-llette,

V['oming, with a ternrirrus 1300 to 1800 miles sorrth in Arkansas and

possibly louisana. That South Dakota rnight not have the right to sell

the water or that the narket for coal might not hold up seened to be

lost- on nnny observers. A11 j-nterest was on the exceedingly high value

placed on surplus water, what ramifications the sale and diversions

would have for other states in the basin (both upstream and dcn^nrstream),

arrd on the cleverness of the transaction. In sone states, an alarm was

sounded: 'Letrs get ours before we lose our chance."4

The third event was the release, also on Seprtenrber 16, 1982, by the

l4ontana Departnent of Natural Resources and Consenration (DNRC) of its

Water Protection Strategv for l4ontana: l4issouri River Basin (the

"TYelease re;rcrt"). In 1981, the Iegislature had directedf, the

departrnent to develop a strategy to protect l4ontana's options for future

instate water use i.:: the face of o<panding water use by domrstream

states. Corpleted by rencnrned water e><pert Frank J. TYelease and Wright

Water Hrgineers, fnc., the study set forth a six-part strategy which,

sonewhat unfairly, has been widely sunrnarized as suggesting a water

developnent, "use it or lose itr" strategy for the state. V,ThiIe water

develolxrent is an inportant conponent of tlre reporbts reccnnendati-ons,

such an interpretation ignores nrany other egually furportant aspects such

as a vigilant nonitoring of developrents in other states in the basir,

ccnpletion of adjudications, adherence to l,Iontanars water resenzation

system, and the encouragenent of early conflict resolution. Yet, the

water developrnent featr:res of the report took prcndnence - in large part

due to parallel efforts to nrrdify and o<pand the storage behind the

Tongnre River Resenroir in southeast I\tcntana.

By the ccrmrencenent of the 1983 legislature, these three events

convergred. I{cntana needed to protect its waters, principally on the

l,lissouri. State control cnrer its waters had been sigrnificantly weakened

by the holding in Slrcrhase, and its long-term effects were uncertain.

South Dakota had turned the darnage done by Sporhase to state water



jurisdiction j-nto a huge, potential financial bonanza. Otlter states

were likely to follo,rr, with uncertain effects on the al-locatjon of

Missouri River water. Ilbntana needed to develop its water through

projects zuch as inprorzenent of the Tlongrue River Dam, but substantial

funds b/ere needed. Therefore, the conclusion seened logical at the

tine: se1l water to produce revenues to fund ttte water develotrxrent

projects necessary to save }bntana's water. "Use it or lose it;" put

tlre water to use! Others questioned whether the conclusion was

iriherently i1Iogical: "seIling water to save it?"

In the weeks before the convening of the 1983 l€gislature, water

rnarketing was much discussed. C;cnzernor Tled Sckrwinden announced his

interest in investigating the trrcssiJrle sale of Itbntanaf s surplus waters,

said that he would prefer a thorough study of the issue, but that tlte

state might not be able to wait that long ("lrlone of the old n les apply
A

anlnrore") . "

Ttre Srvironnental Quality Council held a hearing on "Surplus Water

l,Iarketing" on ilanuary 11, 1983, with presentations by r€o Berry'

Director of DNRC and Professor A1 Stone of the university of l{cntana

Schoo1 of Law, arrong others. fn his presentation, Berry indicated that

the threat to l{cntanaf s water was not Sout}r Dakotars sale to ETSI but in

thre dcr'rnstream statesr 
- 

qpposition to the sale which threatens "our

rightftrl develotrxrent. " 
/ Berry iternized other threats as well:

diversions frcrn the ltissouri of about million ac-ft/yr to recharge the

depleting Ogallala Aguifer in the High Plains and ttte potential of

titigation or legislation to void the preferencre of upstream states in

tlte consunptive use of lvlissouri water.

With reference to the IYelease report, Berry indicated that

restricting l"lontana water developrent to naintain dcnmstream navigation

would result in nrajor ec.oncrnlc inpact to the irrigation and energy

sectors. W the year 2000, these losses could range between $35 and $69

million (in 1980 dotlars) to agriculture and betvueen $233 and $476

rnillion in energy related taxes. !{hile describing the six-part

strategy of the Trelease report, Berry drerr^l tlre "relationship between

water rnarketing and the acccnplishnent of this strategy ccnponent [water



e
developrentl."" He described the "potential option" of narketing

200,000 ac-ft/yr of stored and surplus water for jnstate and

out-of-state jndustrial and other purposes.

For his part, Professor Stone indicated that DNrc already had the

authrority to rnarket water intrastate9 and to fix prices, charges, and

t.t 
".10 

Because of the statutory prohi-bitions against the ocport of

water and the use of water for coal slurry, DNRCts practical marketi.:rg

authority only extended to intrastate sales for purlnses other than

slurry. Stone orpressed his opinion that the ban against the o<porting

of water was unconstitutional and ttrat the constitutionality of the

staters ban on water-based coal s1urry pipelines was "a close

question. "11
Drring the 1983 session, three bills were ultirnately introduced

concerning water nrarketing. Rep. Tbd Neunan introduced IIB 893 for the

Sctn^rinden administration. Rep. Bcb Irhrks introduced IIB 894 jn a neasure

closely trxralleling the adninistrationrs bill. Both bills:

o repealed the anti-e><port ban on water;

o renanred the absolute ban on usinq water for coal slurry

purposes;

o placed coal s1urry pipelines under the provisions of the l4ajor

Facility Siting Act;

o authorized the narketing of water for industrial purposes not

to exceed 40 years;

o strengthened the water penni-t criteria for large

appropriators;

o invested proceeds back into water resource nanagenent; and

o created a legislative cnzersight conmittee.

Ultimately, IlB 893 nrade it to the House floor where, during a

late-night session, it was defeated. In its p1ace, HB 908, authored by

Representatives Hal ttrarper, Francis BardanouVe, Dennis lverson, John

Vincent, Dan Kennris, Trcrn Asay, and Jay Fabrega, was considered. The

bill was originally intended to strengthen the permit criteria, repeal

t-tre anti-erport ban, and place large pipelines under the Siting Act. As

anx'nded and finally passed, this bill acccnplished two things. First,



the neasure authorized a terporary water marketing program by broadening

the auttrority of DNRC to purchase or acquire water fron any federal

reservoir (not just Fort Peck, as under the then-existing law) for the

purposes of "sale, rent, or distribution for industrial or other
1 )

purtrroses."t- ltlmtanaf s ban against the export of r^rater was repealed,

and detailed pdclic interest criteria for the issuance of perrnits (and

retaining' ultjmate legislative approval of certain large diversions)

were placed into 1ur.13 These prwisions will e>rpire on June 30, 1985,

and the pre-o<isting law wiII be 'revived'lA ,-Iu"= the 49th Legislature

acts.

The second acconplistrrent of HB 908 was the creation of a Select

Ccnrn-ittee on Water l4arketing to "undertake a study of econornic, tax,

a&ninistrative, Iegal, social, and environnental advantages and

disadvantages of water rnarketing.uls Appointed at the close of tJre

session, ccranittee rernbers included Senator Jean I\rrnage (Polson),

Chair; Rep. John Shontz (Sidney) , Vice-Ch,air; Senator Chet Blaylock
(Iaurel); Rep. Dan KennLis (Missoula); Sen. Dave Maruring (Hysham) t Rep.

Dennis Iverson (Vlhitlash) ; Sen. Jim Shaw (Wibaux); and Rep. John Harp

(IGlispell). The conmittee has been staffed by the Drvironnental

Quality Cor:ncil.

Orer t]rc course of the tvuo-year study, the ccnmittee has net for

eight offieial neetings, tr,vo serninars, and three public hearings. Ttre

chronology of ttre ccrnnitteets work is as follor,vs:

Atrgust 4, 1983 Organization neeting (Helena)

October 1, 1983 O,rervier^r of legal issues (Helena)

Decenber 2, L9B3 Or,renriew of water availabitity (Helena)

January 6 arrd 7, L9B4 legal sern-inar (Missoula)

Iularch 3, 1984 lrleeting (Helena)

l4ay 4, 1984 l4eeting (Helena)

July 13 and 14, I9B4 Iegal and po1iry seminar sponsored jointly

with the Lincoln Institut-e of Land PoIiry

(BilUngs)

Septenber 20, 7984

Septernber 24, 1984

Prblic hearing (sidney)

R:blic hearing (Great Falls)



Public hearing (Bozenan)

1984 l4eeting (Helena)

l4eeting (Helena)

l4eeting (FIeIena)

fn the course of its work, the conrnittee has received extensive

testinony, both written and oral, from rnany individuals and

organizations. (See apprendix A) Also, due to the cooperation of the

Lincoln Institute of Land Poliry, an educational organization prcnziding

assistance to public officials in the areas of taxation and natural

resource PoliqF, two legal and policy serLinars were held that produced

an inforrnati-ve set of materials recor:nting the experiences of other

states for ttre benefit of conmittee nenrbers (See References at the end

of this report).

In the final deliberations which resulted in the reconrendations

contained in this report, the conmittee reached the consensus that,

while they are ilrportant considerations, neither coal slurry nor water

rtlrketing are the only J-ssues to be addressed. RatLrer, the fundanental

concern of the upconing I-egislature, as well as for many future

legislative sessions, is the adequary of state policies to nraximize and

reserve for present and future use l4ontanars fair share of the water j-n

interstate rivers and streams - particularly the Missouri. tr{e do not

sel1 our heritage by marketing 50,000 or 200,000 ac-fL/yr of water. Ilrle

do let our precious heritage slip away if we fail to adopt 1egal1y

sufficient policies to protect l4cntanars present and future interests in

the 16.68 million acre feet of water that leave the state through the

ltissouri and the 26 million acre feet that leave the state through the

Clark Fork and Kootenai .."h y"r..16

Ttre renninder of this report is dedicated to ensuring that lrtcntana

and its citizens will h,ave continued control of our water resourc€s. fn

Chapter I, the sources and extent of l4ontanars water resour@s are

revis^red and present and future uses of the water su::reyed. In Chapter

2, the develotrxent of the water rnarketing concept is examined as being

one nnnifestation of an ifiportant transfornntion r:nderi,ray in western

water law - where both econornic and public interest considerations are

Septernber 26, 1984

Novsrilcer B and 9,

Decenber 3, 1984

Januarlr 24, 1985



oonpeting for jnportance. Chapter 3 o<amines the laws and policies that

regnrlate the nrrvenent of interstate waters particularly in the

lulissouri River Basin. Chapter 4 reviennrs those relevant features of

lbntanars water lar and policy which influence the water e>porting and

water marketing issues. Chapter 5 discusses for:r levels of responses

the Iegislature night wistr to consider during the upccnLing or sr:tcsequent
sessions. Finally, the ccnrnittee sets forth in Chapter 6 its cn^rn set of
reccnnendations fgr action both by the 49th Legislature and by
sulcseguent legislatures. lttany of these reccmrendations are contained in
rts 680' which has been introduced at the request of the ccnnr-ittee (See

AFpendix D). rtre crcnun-ittee recognizes that, while these water policy
issues are too inportant and ccnplo< to be ccnpletely addressed in one
90day session, tlre tinE to lay the foundation for a responsible and
asserbive state water poliqf is ncrtnr.



CIIAPIER. 1: I\rcNT'AI{A!S I,fAIiR

A consi-deration of water rnarketing and water policy requires an

understanding of the staters water resources and the projected need for

water in the future. In revieuring the inforrnation in these categories

it is apparent that it4cntanats water resources and associated needs are

as diverse and broad as its landscape. Despite a considerable voltme of

infonnation derived frqn federal, state and regional planning studies,

the questions about water availability and future needs outnr.unber the

ans:wers. The uncertainties associated with Indian and federal water

rights and the incorplete adjudication of pre-1.973 water rights are

especially tror:blesone issues.

This section of the regrcrt provides a general description of the

staters watcr supplies and the anticipated needs for water in the

future. Ttrese data provide a broad perq>ective on the relative dennnds

of different water uses and hou these needs nay change in the future.

Thre specific inpacts associated with the accelerated develcpnent of any

pa.rticular use require a detailed analysis of site specific conditions

tlnt extend beyond the scope of this report.

A. Ibntana's Water Resources - Sources and D<tent of Supp1y17

As a headtraters state, Iulontana supplies a significant ann:nt of

water to two of the nationts largest river systems - the Coltrrbia on the

r,vest and the ltissouri-Mississippi on the east. A snall but irportant

drainage basin near G1acier Park flcros north to the Hudson Bay in

Canada. Ttre average total annual outflcxru from the state is

approxirnately 44 million ac-ft of wat-er. The average aru:ual flcnvs of

the staters nrajor river basins are listed in Table 1.

1. ttbst of the Oontinental Divide

The ulper Colunrlcia River basin in western lbntana is corg:osed of

two rnajor river systems - the Kootenai and the Clark Fork. Tbgetter

these rivers drain approxinately 17 percent of the staters land area,

but the runoff frcrn this basin is greater than 50 percent of the staters

total streamflcn^r.
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TABLE I:
River Basin Inflow and Outflow (Acre-Feet)

RIVER DAStt{ tltFIoy
oRt6||{ATr}f6
II{ TTff STAIE

LEAVI}IG
fiE STAII

i mt€t1tAT$t6
|l{ rHE ST T,E

Clert Fort

Kootenei

tlissoui

Yellowstone

little ]tissoui

Hudson Bry

705,500

7,600,000

895,600

6.227.W

55,930

15,216,500

2,520,{X}0

6,{1n,4fi,

3,126,(X)0

t52,5(Xt

989,t50

t ,920.000 tts*

f 0,120.000 25

7,325.{Xr0 ffi

9,J55,(X,O JS

l6E.rf50 70

969,t50 IOO

TOTAT 15.4qr,050 28.415.55{t 43.6!ill.5lK) 65t

Srnrrce : llontrna Doprtment of llrtrrsl Resourcgs ard Consend,ion, Frmruorl neport
{wl. t. 1976).
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Annual precipitation in the region is relatively high, ranging frcrn

15 inches in the valleys to rrDre than 100 inches in the n'Duntajns.

Approxinately 17.7 nillion ac-ft/yr of water over and abcnre hunan

crcnswrptive uses originate 1n this region. Ttris volr-rre ccnbined with an

average annual inflorru of 8.3 nLillion ac-ft/yr frcm Canada produces an

average annual outflovv of 26 million ac-ft/yr art the l,lontana-Idaho

border.

A dominant use of the water in the upper Colrrrbia River Basin is

for hydroelectric por^/er, a non-consr:rrptive use. Por exanple, the U.S.

Corps of frrgineers has subrnitted a water rights claim for 8.2 rnillion

ac-fL/yr or virtually the entire flcrw of the Kootenai River at the Li-bby

Dam. In addition, the hydroelectric plant at Noxon Rapids on the Clark

Fork, curned and operated by Washington Water Pcfider, hras water rights for

36.2 nlillion ac-ft/yr.

Irrigation is the largest diversionary water use and the largest

consuner of water in western l{mtana. Although irrigation is a

rerati-vely minor use in the Kootenai basin, it is an i:rportant and

increasing water use in the clark Fork River Basin. Approximately

443,000 acres were irrigated in 1975, but this figtrre is estjnnted to

increase to 516,400 acres by tlre year 2000.18 past studies have

predicted that municipal, mral donestic and industrial water uses will

ircrease only nodestly before the year 2000.19

The constraints of the existing hydroelectric instream flop rights

on consurptive uses by agriculture and other users is a rnajor conflict

in this region. There is also potential for conflict between }bntanars

interest irr developing consunptive uses and dosnstream interests for

hydroelectric generation.

2. East of the Continental Divide

TLre large semi-arid area of l"trontana east of the Continental Divide

contains about 83 percent of tJ:te staters land area. Ttre average annual

precipitatlon ranges between L2-16 inches per year and water shortages

are a frequent occurrence. In much of tlne region, shalloo gror:rrdtoater

serves as the sole source of dcnestic, rural and livestock needs.
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Tlre rivers of ttris region, including ttre Yellcnvstone and the

lulissouri rivers and their trijrutaries, are inportant water resources not

only for lbntana but also for the entire llissouri River Basin. Ttre

average annual outflcnv of the l{issouri River at the lbntana-I{orbh Dakota

border is 7,774t000 ae-ft, and ttre average annual outflcrs of the

Yellcwstone is approximately 818041000 ac-ft. I\bntara contributes about

50 percent of ttre average annual streamflovu at Siou< City, Icr^ta

(2It725,000 ac-ft/yrl and 19 percent of the streamflcmr at the nouth of

the lutlssouri- River 154,559 1000 ac-ft /yrl . Ibntana and vgoning togrether

contriJrute 76 percent of the strearnflcrnr at Siorx CitV, Icmra, the

d.ivision point between ttre utrper and lcxr,er basin and tlre starting point

for navigation in the lcruer river. Obviously any nnjor ne$r water

diversions in the u[ryer basin will affect water availability in the

lorrrer basin.

A rnajor feature of the water resources of ttre upper Uissouri River

Basin in lbntana is the water stored in resenroirs. There are 38

resenroirs in the basin that have a total storage capacity of 5000 acre

feet or IIDre. Tlre largest of these in lbntana are Fort Peck (19 rnillion

ac-ft total storage area), Canyon Ferry (2.L rnil1ion ac-ft) and Ti-ber

(L.3 milfion ac-ft). Tlogether, tlre 38 resenroirs have a total storage

capacity of npre tban 25 rnillion acre feet.

Tlre Yellcrystone River in tOntana receives 6.2 rnillion ae-ft/yr or

67 percent of its total annual flqr frqn tributaries arisi-rq in l[ranirtgr.

A portion of this water is allocated for l4ontanars use according to ttre

prcnrisions of the Yellqrrstone Conpa.ct.2o Ttre corpact further protects

and allcws for full devetoprent of water rights existing prior to 1950.

Seven resenroirs in the Yellcrarstone River Basin in lbntana have a

ccnbined total storage capacj-ty of npre than 1.5 million ac-ft. The

largest of these, Yellcxnrtail Resenroir on the Big Horn River, has a

total capa.city of 1,375,000 ac-ft.

B. Present Uses of Water in lontarn2l

In pa.ssing the lbntana Water Resources Act of 1967, the Itlcntana

Legislature nrandated the preparatlon of a state water plan. The

Department of Natural Resources and Consenration, in cooperation with
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federal agencies began river basj-n planning tn 7972i and since that tilre

nnjor studies have been ccnpleted on the Flathead, clark Fork,

Yellcrurstone and tpper Missouri River basins. These and other special

studies are the basis for current inforrnation on water use and water

availability.

Many uses of water are not neasured and estinates of guantities are

often based on other related paraneters. Although techniques for

neasurenent and estimatj-on have i-nproved, it is generally recognized

that water use data are sr:bject to considerable error.

Beneficial uses of water are classified as either withdrawal uses

or instream uses. The najor instream use j.rt l4cntana is for

hydroelectric pcr\rer greneratj-on, but fish and wildlife habj-tat,

recreation, and water quality enhancenent are also recognized and
protected instream uses. Water diverted or withdravn fron its source
and returned with little or no depletion is a non-consunptive use.

These waters Irray be reused many tines within a basin. @nsunptive uses

result in a depletion of the supply because part or all- of the diverted

water is not returned to its source. bnstured water is generally lost

through evaporation or by incorporation into a crop or other product.

Table 2 prcxrides a srmmar1z of tlre npst recent estirnates or

reasurellEnts of water use in Iulontana according to rnajor river basins. A

tot-al of 15 ,750 t000 ac-ft of water is diverted annually for offstream,

use and an additional 73,985,000 ac-ft are used instream for

hydroelectric pc'h/er generati-on. the annual consurptj-on of water in

Itbntana is estimated to be 7t296t000 ac-ft, of which 54 percent or

3,9251000 ac-ft is lost due to evaporation frcrn resenroirs and surfacre

.inpoundrents.

1. Agricultural water

Irrigated agr:iculture uses 98 percent of all water diverted in

l4ontarra and approxirrntely 45 Srercent is lost due to consurption.

According to 1981 data, there are 2r800,000 acres of land under

irrigation, which ranks l,lrntana fourth largest in the Missouri Basin

states and seventh in the nation.22
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TABLE 2:
Comparison of Water Use in the

Flajor River Basins in Hontana ( | 98O)
( lO00 m-ft/Yr)

BASIN
HYDRO TI{ERTIO SELF.
POIER POVER SUPPTIED

PUBLIC RURAL IMG. TIVE- BASIN
WATER DOT1ESTIC AORIC. STOCK TOTAI

KMTENAI
Wtthdruwn 6,728
Consurpd 0

CLARK FMK
Wittrrewn 27,61|
Consumad 0

Htssflnl
Withdrrwn 57.265
Consumed 0

YELtOtSTO,IE
Withdrrwn 2.IEl
Consumed 0

0
0

2 l
l l

t 5
0

7 1  7
2 5 7

383
t53

t5
2

53
q

. l 0 0

130

3
3

s5
1 7 5

2.006
534

6.627
t.787

4.?O7
9r7

6.799
l 7

29,704
564

45.969
r,E36

7.?43
954

0
0

94
9

il
I

l 6
t 6

9
I

STATE TOTAL
Wlthdrrwn 73.965
Conswned 0

r07
I

t57 t6
5E t6

62
9

r5.360
3,2s1

E9,735
5.371

2E
26

Nole: (a) Hydroelectric powor genoration does not withdraw water. but thcss vlluss are included
to prwide a comparison of all waler uses.

Sorrce: llontana Department of Natural Resources and Conssrvation (uryublirhcd da[a 1984).
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Under the Pick-Sloan tr4issouri Basin Plan, authorized by the 1944

Flood contror ktr23 flrcre than a million acres were prarured for

irrigati-on developrent in lulrntana, but only 47,782 acres (S percent)

have received senrice r:nder this federal program. Although develotrrrent

has been slou, Iutrntana is still entitled to water for developing these

Iands. In a revier,rr of the Missouri-Yellorustone River basins, the DNRC

has estirnated that an additional 9 million acres of land are irrigable
(6.98 million in the Missouri River gasin and 2.I8 million in the

Yellcxarstone River easin) .24

Ihese estjrnates clearly indicate that lbntana agriculture may

benefit frcrn additional irrigation systernst but there is a need for a

nore detailed analysis of irrigable acreage based on a critical revieur

of soil t-ypes, available water and ecrcnonic feasibility. These refined

values are necessarlr to better define futr:re water needs and to plan for

water developnent.

2. Thernpelectric porr,rer generation

Thernoelectric pclA/er generation water use refers to water used to

cool porrver generating facilities. The data (Tabte zl are based on a

survey conducted in 1980 of ttre eight operating thernpelectric

facilities in lvlontana. Al-1 of the water used for these facilities is

frorn surface sources. Approxirnately 80 percent of water used for this

purpose ocsurs in Yellorrqstone and Richland counties.

Thre conswrptive use of water for cooling thermrelectric pcx^rer

plants depends on the tlpe of cooling process used. Closed cooling

qgstems which are used on all operating plants in l4ontana consune nnrch

less water than open cooling systems.

3. Self-supplied industries

Self-supplied industrj-es are nnnufacturers that obtain t-kreir water

directly frcrn surface or groundrrvater sources; this does not jnclude

ccnmercial establishrents or institutions such as schools, hospitals or

restaurants. Thre values are based on data frcm su:rreys conducted by

questionnaire and frcm estinrates. the nnjor water-using jndustries in

Ivlontana are petroleum refiling, chernical rnanufacturing, wood products

nnnufacturing, sugar refining and primary netal nrarrufacturing
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indtrstries. Approxirnately one-half of self-sutrplied industry water is

obtained frcnr groundruater.

4. Riclic water strpclv

R:blic water supply refers to water withdrawn by a publicly or

privately o'n:ed water supply qgstem. Thre water is used for dorestic

purposes, ccnnercial and industrial, and general rn:nicipal trrurposes.
Approcimately 75 percent of the 1980 I'tcntana poputation obtained water

for donestic use fron pr:lcIic water supplies.25 Although a portion of

these data are based on actual ilreasurenents of water used, scne snaller

cunrunities do not reguire water neters and the data are estjrnates based

on trrcpulation and average per capita consurption. The source of water
nny be fron either gror:nd or surface water s;trpplies.

5. R:ral dcnestic

Rural donestic water includes self-strpplied dqrestic uses such as
drinking and sanitarlz water, dqrestic-stock water, and lawn eurd garden

inigation. I6st rural dqrestj-c supplies are for farrns and ranches, but
there are five incorporated tot^rns in raihich individual uses are entirely
self-wpplied.

Ttte values for n:raI dqrestic water use are estirnated, based on per

capita constmption and population census figr:res. It is estinated that
rpre than 90 percent is obtained frcm gror:ndanter sources.

6. Livestock

A11 water used in Lhe production of livestock is inctuded in ttris

category, but the loss of water due to evatrrcration frcrn stock water
ponds is not included. These values are estjmated frcm data on county

livestock poprlations and tr:er capita livestock wa@r requirenents.

Approxirnately 55 percent of livestock water is estjmated to be stpplied

from surface water and the rennining uses are from groundrnrater sources.

7. Instream flcws

The 1973 I{ater Use Act specificalty recogrnized fish, wildlife and

recreation as beneficial- uses of water.26 Through the water resenration
1 1

process'' tftese values can be protected by establishing and nraintaining

the ndnimnn stream flcn'ls necessarry to sustain and enhance these
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resources. lfinimxn instream florr'rs are also necessar)r to rnaintain the

necessarlz water guatity to protect other water uses, including uses for

public health and safety.

Water reservations for instream flovrs have been established on the

Yellovvstone River and its tributaries; the instream reservations aborre

Billings total 3.7 nLillion ac-ft/yr at Billings and 5.4 rnillion ac-fL/yr

belovv Billings at Sidney. Instream water resera/ations above Billings

have senior priority.

Although water resenrations have not been established in other

river basins, the Departrent of Fish, Wildlife and Parks is preparing

applications for instream flovs reservations on the Upper C1ark Fork and

the rnajor tri-butaries that form the headnaters of the iutissouri River.

The Select Conrnittee on Water Marketing has heard considerable

pulclic connent urging that water resen/ations be ccnpleted on all nnjor

river basins of the state. {See apendix A)

It is also noted that studies have been conpleted to establish the

mininnnn instream flcxus for 149 rniles of the ltissouri River ttr,at have

been designated as the lSper },tissouri National WiId and Scenic River,

a&ninistered under the provisions of the National Wild and Scenic Rivers

A*.28 The BLrreau of r,and lr4anagenent, as the responsj-ble federal

agencry, has announced it wishes to enter negotiations with the Resenred

Water Rights Corpact Conmission29 on the anm:nt of water that would be

reserved for instream purposes in this section of the lt{issouri River.

B. Hydroelectric pcnrer generation

Water which is diverted through turbines to generate electricity is

often considered as an instream use. l4ajor hydroelectric facilities on

rivers usually do not divert water away frcm ttre stream as is sonetines

required for snaller hydroelectric facitities. The values presented in

Table 2 are listed as diverted water for the purposes of curparison with

other uses. Ttre values listed for each basin are cunmlative quantities,

representing tlre sum total of water: used and reused by all hydroelectric

facilities within the basins. The values do not represent tlre total

anpunt of water available in these basins. AltJrough hydroelectric pcrrer

greneratj-on does not result in water consunption (depletion) , the loss of
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water due to evaporation frcm resenroirs represents the single greatest

depletion of water in l4ontana.

Water required for hydroelectric aeneration has an inportant inpact

on future consurptive uses in l4ontana. In the Colurbia River Basin

ocisting hydropcrarer rights have largely restricted the olryortunity for

ns^r irrigation developnent or other consrmptive uses. On the tpper

Missouri River, tlre existence of water rights associated with Canyon

Ferqr and the series of lbntana Pcnrcr dams could eventually close the

upper basin above Great Falls to future consr-urptive uses.

9. SrerEf-jndustrial

Ttre large denand for industrial water that was oqrrienced in the

1970s has diminished irr }4ontana. At one tinE, nunsrous coal fired

generation plants, slmfuel plants, and coal slurry lines were expected

to inpact severely water supplies in the Yellcwstone and Missouri River

basins. Ore energy denand study estjrnated industrial water requirenents

of 2.6 rni,llion ac-fL/yr in the Yellcnrstone River Basin; recent

projections by tkre DNRC indicate energy industry depletions of 375,000

ac'fL/yr or less by the year 2000.

c. coal slurqr30

House Bill 908 directed the Select Cqnnittee on Water l{arketing to

specifically consider crcal slurry as a lrctential indirstrial use of water

with particular attention given to its potential econcrnic and

environnental irrpacts.3l Since the passage of IIB 908 the irnrediate

@ncerns about coal slurry have djrninished and the conrnitte-e has

enphasized broader policy issues. Ttre cormittee has considered,

horever, the question of coal s1urry as described in this section.

Annng the nrcre controversial and persistent pro;rcsals fot

indr:strial water use has been that for coal slurry. Coal slurry

pipelines represent an alternative to transporting coal by rail. Since

1"962, the concept has been prcnrrted as a rreans to reduce the crcst of

coal transtrrcrtation over long distances. Although there are no

currently active plans for coal slurry in ttre region, there are

continued reports that various entities are considerilg this

possibility. For oarqrle, Shell has continued to express an interest in
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a coal slurry line fron lrtontana coalfields to the hlest Coast, along the

route of the previously proposed Northern Tier Oil pipeline.

TYansporbing solids in slurry form is supported by a substantial

technology and is backed by the experience of nnny e<isting conrercial

installations that trans;nrt iron, mpper, phosplnte concentrates and
ljnestone over long distances. Indeed, researchers are continuing to
find inprorzed slurry nethods including the use of other, liguids as a
slurry nediun (e.-g=_, liquid carbon dioxide, oiI, nettr,anol).

coal s1urry involves pulverizing coal with water to a maxjrnun
particle size of about one-eighth inch and further rnixing with water to
form a nixture of approximately 50 percent coar by dry weight. The

slurry ruixture is stored in agitator tanks to prevent settling and
subsequently is introduced into pipes and propelled by punps located at

50 to 150 nile intenrals. Ttre pipeline which may range frcm 15 to 36
inches in dianeter is nornally buried several feet belour ground.

Ptnrping stations nrust al-so have storage tanks or ponds of zufficient
size to refiDve water and slurry frcm a section of pipe in.the event that
slurry delivery is tenqnrarily internrpted. At the terminal, the water
and coal are separated by settlj-ng, centrifugation or vacuum filtratlon.

The reclajnred water may be used for cooling in thernpelectric plants or

treated and discharged as waste water. Other possiJrilities include the

direct use of the slurry in a gasification or liquefaction process or,

if ;r conbustible nedium is used, to fuel a boiler directly.

The quantity of water required for coal slurry is approxinntely 50

percent mixture by weight, depending on the nrristure conterrt of tte

coal. One estirnate for lrtrntana coal would require about 830 ac-ft of

water for every mill-ion tons of coal transported; a 36 million ton per

year facility, operating at 90 percent efficiency, would thus require

approxirnately 301000 ac-ft of water per y"ut.32

Despite the available and apparently inprorzing technology, only one

coal slurry pipeline is presently operatiorral. Tlre Black lbsa Pipeline

ccnpleted in 1970 carries 4.8 million tons of coal per year along a 273

rni-le route frcm Arizona to Nevada. A coal slurry pipeline did operate

from 1957 to 1963 in Ohio hretween a rnine at Cadiz and the East Iake
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Pcnier Station. It was shut dcn^m when tmit trains undercut pipeline

rates.

In the 1980s plans for at least tlvelve different coal s1urry

pipelines have been rnade pulclic within tlre crentiguous United States.

Five plans called for the transport of lrbntana and gcming coal to

rmrkets in the South (Texas and Arkansas), the Midrrcst (lrtinnesota and

Wisconsjn) and the llorbtrwest (Oregon and Washington). T\alo coal slurry

acnpanies, the Pcnpder River Pipeline Corgany and Energy Ttansportation

Systerns, fnc. (EISI) have recently announced cancellation of their
plans. Shell has indicated a continuing interest in transporting coal
to the Pacific lbrttnr,est. It has been suggested that a fluid other than
water rni-ght be considered as a transport nedium for this qgstem.

ltajor issues in the coal slurry debate have concerned the granting

of enrinent donain to pipeline cornpanies and the presera/ation of western
states water rights in relation to the interstate comrerce provisions of
the Constitution. Iegislation introdrrced during the past session of
oongress wtrich would have provided both was defeated during 19g4.33

The failure of coal slurry legislation in Congress has apparently
danpened the interests of coal slurry protrnsals, but it seems likely
that ner^t efforts will be re-established i-rr the future. ttre ETSI
pipeline had succeeded in seorring right-of-rray easenrcnts, despite ttre
blocking efforts of railroads. Railroad ccnpetition for nnrkets and
lega1 qr-restions regarding a water suppry, howeverr34 *r" problenrs that
rernained when EISI terrninated its plans in 1984.

Pipeline ol4ronents have expressed concern about the potential

econcrnlc Jnpacts of crcal s1urry on railroads, potential environnental
inpacts and tlre likel.ihood that agricultural water uses will be forced
out of business by the higher prices paid for industrial water.

Satisfactory ansAters to those concerns are difficult to firxl

because they are dependent upon site speci-fic factors. Ercept for the
envi-ronnental inpact statenent prepared for the proposed Ersr

2 R
pipeliner-- rDst data are based on hlpottretical proposals that require

sirrplifuj-ng as$xrptions and crcnsiderable speculation about the future.
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One study conducted by the U.S. Congrress, Office of lrectrnology
? 6

Assessrent,"" reached the following general conclusions:

o Coal slurry pipellnes do represent, under sonre specific

circumstances, the least costly available rreans for transtrrcrbing crcal

neasured in ecrcncnric tenns. V'lkrether this is tnre of any particular

pipeline can only be detennined by detailed evaluation of the crrnditions

specific to the route.

o The developnent of a sulcstantial slurry pipeline industry is

1ikely to dirninish the grcnarth in future revenues of conpeting railroads,

primarity in the [Gst, unless rates paid by renaining shitrpers are

adjusted to conpensate.

o The introduction of coal s1urry pipelines may affect the

regional pattern of coal mining and distribution in such a way as to

e>patd the use of western coal to greater distances frcm thj-s area of

origin.

o Pipelines enploy less labor than does rail over their

reslrctive lives, but enplolznent by a sulcstantial plpetine industqz

would probably qffset cunulative inpacts on the rail industrlz for the

rest of the centurlz.

o Agriculture may be affected tocally by inpacts on water

availability and the costs and qr.nlity of ser:rice by railroads.

o Sufficient unused quantities of suitable water are ptrlzsically

present but not necessarily legally available for the operation of

severaf slurry pipelines fron western coal producing areas.

o The prirnary environnental choices between coal pipelines as

opposed to increased rail transtrnrtation involves water use and

terporary construction activity of pipelines versus noise, land use

disnrption and j-nconvenience of increased train traffic, Other irrpa.cts

vrere considered roughly equivalent for both npdes.

One study of coal s1urry has been conducted to evaluate the

feasibility of industrial water sales from the ttongue River Dam project

in uontana.3T Scrre conclusions of tkris study, as preserrted to tlre

Select Ccrnnittee on Water }4arketj-ng, were as follomrs:
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o Thre rnarket for western coal tr,as been substantially reduced due

to a declining dernand for electricity and nnre stringent air emissions

standards inposed by tlre federal gcnzernnent.

o Coal sturry can effectively ccnpete with railroads, estrmcially

if current rail rates continue to increase.

o Recent shifts frcm short (a ferar years) to long term r:ail

contracts (up to 20 years) has sulcstantially reduced the otrportunity for

ocal slurry to curpete for e.xisting narkets. Coal slurry nn:st depend on

nenr rnarkets which are not likely to develcp in the near future.

o Eninent dqrrain is needed by pipeline cqnpanies to reduce the

cost and tine necessary for constmction.

In conclusion, npst studies have shoram that coal slurry pipelines

are technically and econcmically feasible - at least at sone tine in the

future. Ttre inpacts of coal slurry on the local ecroncrnlr and ttre

environnent, honrenzer, are highly site specific and should be based on

evaluations of specific protrrcsals. A nore jm-rediate concenx for

lbntanans involves ttre lega1 and political ramifications of using water

for this purpose.

D. enticipated water Uses38

Detailed projections of future water needs have been develcped for

all of the rnajor river basins in lbntana. fn each study the projections

are based on assuned or e><pected changes i.:r socio-econcrnic and

denngraphic conditions. Itre r:ncertainties of these changes ccnplicate

the planning process. Ner,v datar rldd technology and changing econcrn-ic

conditions require qcntinuous adjustnents in the projected fig'ures.

Ore major source of variation in the projections is the lack of

firm data for ecisting uses. For o<anple, water for irrigation is a

rnajor use in the Missouri River Basin but firm data on irrigated and

irrigable acres tr,as not been available. As current studies are

ccnpleted the past estirnates can be revised.

Itbst studies have overestinnted future water needs based on

optimistic future events that would encourage greater water use.

Changing technology and econcrnic conditions may greatly nnclify water

decnands and require that projections be revised. For exanple, the
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anticipated high dennnd for water to rreet energlz develotrxrents in lbntana

has not occurred or at least has been delayed.

Tlo account for the uncertainties in the basic aszunptions, water

planning must rely on multilevel projections with consideration given to

both near- and long-term needs. Despite these efforts, projections of

future ewents for large areas of land and water can only provide

planning giuidelines.

A projection of water needs for western Montana indicates the

gireatest potential dernand is for irrigated agriculture. The DNRC has

estirrated irrigation needs wiII increase frcm apprcn<irnately 7291000

ac-ft/yr in 1975 to nrore tJran one rnillion ac-ft/yr Jl the year 2020.

l,lost of the increased developnent is expected in the Clark Fork River

Basin with lesser arnounts in the Flathead and l{ootenai drainage.

Only ncderate increases are forecast for other water uses.

ltunicipal water use is projected to increase due to population grovrth

from about 79t400 ac'ft in 1980 to about 113,000 ac-ft in 2020. Rrral

<ionestic needs are expected to be met by orpanding municipal qlsterns and

nlay even decline in the next century. Industrial water needs are

estirnated to increase with population grcnrrth. Considering only

municipal, rural donestic and industrial water needs the guantity needed

is expected to rise frcm 83,000 ac-ft in 1970 to l-13,000 in the year

2000 and 131,500 ac-ft/yr in 2020.

Water needs in eastern lbntana have been projected for the utrT)er

I'{issouri River Basin and in the Yel}ourstone River Basin. In each study

area several alternative plans for future developnent were considered

including develcprent wittrout specific plans. Each of the plans

estimate water needs based on specific econcrnic and environnental

objectives. For the purposes of this report, water needs are based on

projections without a specific plan or a continuation of e>tisting

conditions.

Approxirnately 1.5 rnillion acres are irrigated in the upper lulissouri

River Basin. Under current trends, the irrigated lands are e>q)ected to

increase by 132,000 acres by the year 2000. Tkris represents a 10

percent increase in irrigated 1and.
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An abundance of cheap irrigation water in the past has encouraged

the practice of excessive and inefficient irrigation. The poor

rnanagenent of irrigation water results in seasonal shortages on alrnost

half the irrigated acres. EVen a slight j-ncrease in efficienqg could

supply much of the projected future needs.

Livestock water depletion in 1975 amounted to 24,OOO ac-ft;

approximately 50 percent of this use is supplied frcm groundraater. In

tlre year 2000 ttris use is o<pected to consure z7,4oo ac-ft/yr.

uunicipal and mral dcnestic supplies represent a relatively
insignificant irrpact on surface water supplies in eastern l{cntana.
Approximately 90 percent of the population is supplied by groundrarater.
Ihe dennnd is o<pec+ed to increase frcm 63,000 ac-ft in 1970 to 80,000
ac-ft/yr in 2000.

The dernand for other water uses has not been projected. rndustrial
water needs (non-energy industry) are oq)ected to shcw slight increases
depend.ing on econcnr-ic and environnental considerations. ErerEg
industrial needs in the upper uissouri are prirnarily tied to
hydroelectric plants. These facilities do not consurre water directly
but evaporative losses frcm inpoun&nent surfaces e><ceeds all other
consmptive uses. ltre denrands fqr water to develcp or process fossil
fuels nay be an jJrporbant need in the future.

TLre water resources of the Yellcr,vstone River Basin are shared with

!{y'oming and gcnrerned to a large e>ctent by the Yellcrnrstone River Corpact.
EVen nrere iJrportantly the use and anticj-pated water needs are tied to
the water reservations established on the Yellcn^rstone River in 1978.

The projected water needs for the Yellcrarstone River Basin have been
considered in several studies. Tlre Draft Hrvironnental Inpa.ct Staterent
for Water Resenzation Applications prepared by the DNRC in 1976 provides

estimated water dennnds through the year 2000 based on alternative plans

enphasizing eitlrer irrigation, energD/, instream flcnrs or no action. Ttre

Yellqustone River Basin Adjacent Coal Area Level B Study conducted by
the l{issouri River Basin Conrnission prorzides projected water demands for

each of seven sub-basins and for each of several alternatives and
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specific objectives. Tlre uncertainties of energy developnent have
required nnny adjustnents in the projected water denrands for this basin.
E. Water Available for Water lrbrketing 39

The water resource paraneter of direct inportance to this study is
water availability the quantity of water available for future
beneficial uses after aII other existing rights are satisfied. TLre
obvious j-rryortance of docunenting this infornation was recogrnized by the
r.egislature in passing the water use Act of L973, which reqr:.ired. the
adjudication of all pre-1973 water rights4o and established the Resenred
Water Rights Conpact Cornnission to negotiate Indian and federal resenred

A 1

water rights.=' Until these rights are clearly defined the quantity of
water available for future appropriation nmst necessarj-Iy depend on
estirnates.

Several water resource specialists retrrcrbed to the cqnnittee on the
availability of water according to the nrajor river basins.A2 Water for
industrial purposes is considered as available from Fort Peck Reservoir
on the Missouri River and the Yellowtail Resenroir on the Big Horn River
in the Yellcnustone Rlver Basin.

cln the basis of a progranmatic environnental ingnct studyr43 th"
Bureau of Reclanntion concluded that one rnillion ac-ft of water was
available for i-:rdustrial water use from the nrainstem Missouri River
Basin. As a result of this study, the Departnent of Natural Resources
and Conservation signed a contract with the Secretaqr of Interior to use

300,000 ac-ft of stored water in Fort Peck Resenroir for potential

industrial purpo"es.44 Tte contract prcnrides that, subject to o<isting

rights including those of Indian triJoes, the DNRC nay subcontract to

industqr for industrial water purposes, including but not limited, to

crral slurry. The contract becane effective in Septenber 1976 and

continues for a period of 40 years.

In 1983 on the basis of an envj-ronnental irrpact study,45 tlr. Bureau

of Reclanration declared the availability of industrial water se::rice

crcntracts for use of up to 3001000 ac-ft annually frqn Yellcmbail and

Boysen resenroirs. The water was declared available for coal-related
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indrrstrial and associated nn:nicipa.l use in northeastern l,Q'ordng and

souttpastern ltrntana.

At the present tine, one contract has been corpleted for 6000 ac-ft

of water anrmally with the l,tntana Fc'rlier Corpany for use in its Colstrip

pq^ter curplo<.

Ilnder the prwisj-ons of HB 908,46 the DNRC lras negotiated for a

nenrrandum of understanding with ttre Bureau of Reclanation that vaculd

auttrorize contractural arrangenents for marketing Yellovrtail Resenroir

water in the sarrE rnanner as nc[,\r exists for Fort Peck.
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GHAPIER 2: TI{E TRANSFORMATTOIV oF vilEsrERN I/fATER tAI/v AND pot,rcy:

TT{E AD\IENT OF I\AIER MARKETI}IG

For those living in the Wbst over the last two decades, it seems as
if the energy crisis of the 1970s has been repraced by the "water
crisis" of the 1980s. &rce again, western resources are the subjecb of
regional and national attention. Once again, westerners are subjected
to a chain of rapidly breaking events that they do not fully understand,
orchestrated by persons and organizations they do not knorrs. Once again,
westerners fear they are no longer in control of the forces that affect
the alrocat-ion of their natural resources, and their way of life.

Yet, upon careful analysis, one realizes a very different
transformation is underway. unlike the enerEr crisj-s, which was
precipitated by international events, the water prcblems of the hbst are
generally of our cnnr rnaking. V,lhere the energy crisis was the result of
regional plenty irr the midst of natj-ona1 scarcity, the !€strs water
problerns are the result of widespread scarcity of tlre resource. And
where the energy crisis produced a whole set of federal "solutionsr,' the
federal governnent, for the nDSt part, is giving western states anple
restrnnsi-bility for developing solutions to their water problans.

The transfornration in western states water raw, policy, and
institutions in response to the water crisis has been veqr rapid and
very real. this chapter is an abbreviated account of that
transforrnation. rt reviews the four nnjor forces which are the
catalysts of change: (a) denographic and econcnrj-c changes in the l{est;
(b) the rernoval- of restraints on the interstate nnxrenent of water; {c}
the grouing influence of econcnulcs on water poliqf; and (d) the
increasing recognition of public rights in water. The chapter concludes
with an examination of hop each of these forces has been nranifested in

l4ontana.

A. Denographic and Econornic Ctnnges j-n the lltest

The lrlest contirues as the nnst rapidty growing region of tjre

country. Thirteen of the L4 western states exceeded the national
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average percentage qrcr4rth during the 1970-1980 decade. In redent

reports, California, Arizona, and Colorado are ranked 10th, 8th, and 7th

in grouth rate nationally. Althor-rgh grorth has slcrned because of the

regional energ1/ glut, even states with snall populations like Vrycrning

and Utah have shcnn dranatic poprlation increases in recent years. In

1980, the trrcpulation of the western states was appror<irnately 43.8

million; in 2000t it is predicted to be 63.2 nillior,,47 a 44 percent

i.::crease.

C,rcrving population has been acccnpanied by fundanental changes in

the western eqcncrq/ and sulture. Tkre West is being transforned fron a

rural, agrarian, and hard-rock m:ining culture into one that is llpre

r:rban and seni-urban; dependent on high techrology, sewice and

extractive energD/ industries; and concentrated on very arid landscatrEs.

Shifts in water usage are 5nra1leling these econcnric and social changes,

especially in the Soutftwest. In sone states (although probably nort

Itbstern) agricultural water is being shifted to these nunicipal and

industrial uses as a result of the conversion of agrricultural lands to

urban developrent, of deliberate state policies to phase out

water-intensive agriculture in ttre Souttrrest (e..g._, Arizonar s

grcundrrater statute4S wnicn represents a decision by ttre state to favor

r:rban and nuining uses of water cnzer agricultural uses), or in reE)onse

to ttre ecrcnomically higher value of water when used for dcrnestic or

industrial pr:rtrnses (..9r_, $4.97-8L.2}/ac-fL for irrigated water v.

$261.80-368.63 for nu:niciSn1 watet49l . with greater freqr:enqg, urban

water planners are looking beyond local and state boundaries for

potential sou.rces of water. Trogether the denngrraphic and econcnric

forces provide a strong inpetus for the interstate nrcnzenent of water, a

develolNent discussed in tlre ne<t section.

B. Renoval of Restraints on the Interstate Ivbvenent of Water

fntrastate mc'verrent of water has been a cornonality in western

water nranagenent since the developrrent of irrigation canals in Idaho and

ottrer states during the 1-800s. Tbday, nrany urban popr.lations depend on

longdistance nrrvefient of water to reet grcruing need.s, whether it is

water frcm thre Ourcns Valley or Lake Shasta to Los Angeles, frcrn Hetch
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Hetchy to San Francisco, frcrn the Colorado River to Phoenix and T\rcson,

or from the western slope to Denver. Also, much of western agriculture

depends on shipnents of water.

Although the intrastate nprzenent of water has been frequent,

ir'restern water nEmagers generally were oonfident that states could

prevent the o<portation of water outside state borders. Ttrese nuuurgers

and others were caught unaware when in July 1-982 the U.S. Suprenre Court

decided sporhase v. tiebraska.s0 The result of that decision has been to

greatly facilitate the j-nterstate npvelrent of water.

Sporhase and l"Ioss, who cn^nred adjoining farmland i:r Colorado and

lbJcraska, applied to Colorado for a permit to irrigate with ground^/ater,

but the state denied the permit based on a serious groundroater depletion

problem. Without State of Nebraska approrzal, the landowners placed

their well in Nebraska and transferred water into Colorado. ttre state

secured an injunction against Sporhase and l"lcss on the basis that they

had violated a lbbraska statute5l which prohiJrited the e:<port of

gror:ndroater unless the state director of natrrral resources found ttre

withdrawal to be reasonable, not contrary to the consewation and use of

gtroundtrater, and not other:rarise detrjrrental to tLre pr-rblic welfare. ltre

statute also prohibited the o<port of groundruater unless "the state in

which the water is to be used grants reciprocal rights to withdr.arrr and

transport groundruater frcrn that state for use in the State of

Nebraska."5l In reversing the decision of the \lebraska Suprene Court 0

and thereby declarinq the statute to be r:nconstitutional, ttre U.S.

Stiprene Court viewed this reciprocity prcnrision of the lbbraska statute

as an undue burden on interstate connerce.

Significantly, the Court rejected Nebraska's argunent that ttte

water was olrned by the state in its scnrereigrn capacity and held tlr,at, in

fact, water is an article of ccnnerce. State or^nrership is, therefore, a

legal fiction and cannot be used to limit Congrressiornl pooer.

The Court, in its revierur of the prcnrisions of the l.lebraska statutet

drerp a distinction between those which were facially violative of Lhe

ccrrurerce clause and those that were not. The reciprocity requirellent

was facially discriminatory because it acted as a corplete ban on
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ocporting water to blorado - vihetlrer or not such e>portation could be
shcmr as danaging to the state. Ttre other features of the statute,
because they provided for a deterrnination concerning actual water
consenration needs, furtherecl legitinnte state tr>trrposes in presenring
dfuninishing grorndnater supplies and, therefore, were not facially
violative of the connerce clause. EVen if such consenzation prorzj-sions
act to limit the interstate nnnzenent of water, they can be upheld for
four reasons:

(1) state regnrlation of water is at tte core of the polioe pok/er;
(21 states, including Nebraska, have had a regal e><pectation,

fostered by congressional acts and judiciar decrees, that they may
restrict water within their borders;

(3) state onnership crajms rrEry be "fictitious" but they are
sttfficient to sr-pport a Umited preference for a statefs cr,rrn citizens;
and

(4) states have aoErired additj-onal rights for water within their
borders due to their continuing consenration efforts.54

In particular, the Court strongly suggested that if Nebraska had
presented evidence that it was a particularly arid state requiring a
rough equivalence betr,veen inports and e><porbs of water, and that
intrastate distribution in the state attenpting to inport was feasible
regardless of the distances involved, the reciprocity reqrirenent rnight
also have sunrived the test. since Lgg2, the lbbraska Reviser of
Statutes has nndified tlre statute to eUminate tlre language decla::ed
r:nconstitutional by tlre Court. 55

The U.S- Suprene court. decision in Sporhase has been refined by tlre
U.S. District Oourt in Dleru trb<icrr in trl paso v. neyrolds.57 The City of
E1 Paso, Ibxas, had filed 326 applications with the lilew tqb:<icD state
Ergineer to appropriate zg|,ooo ac-ft/yr of groundrrater in \h,r, lhxicrc
for rnrnicipal use in El Paso. TLre state engrineer denied all of ttre
apprications on the grounds of an absolute statutory ernbargo on
groundroater exportatiorr.58 rn the sulcseguent litigation brought by El
Paso' Judge }icnrard Bratton declared the enbargnr statute to be
unconstitutional- A neIAI statute passed in response to the courtrs
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decision provides for orportation under "appropri-ate circumstancesr"sg

hras upheld in its nrajor features on August 20, 1984.60 yet, the

underlying principle was reiterated: the interstate nrnrenent of water

cannot be barured outright.

Ttrese decisions have called into question all absolute bars on the

interstate rnrvenent of water even those contained in interstate

ccnpacts preventing the exporbation of water outside the sigrnatory

states. Ttte decisions have also nade credible the plans for nrajor

projects, such as coal slurry pipelines, which depend on the interstate

nsvenent of water. hle have previ-ously discussed the prqrcsal of Energy

TransSnrtation systems, rnc. (Ersr) to purchase 501000 ac-ft/yr of water

frcrn south Dakota for use in a crcal slurqz pipeline octending from

Gillette, [ycming, to Arkansas and r.ouisana. Anottrer project, prcposed

by the Ponrder River Pipeline Cqrpany in L982 | anticipa.ted ttre

construction of a coal slurry pipeline frcm the Decker, l&ntana, area to

the Great Lakes using water fron the Yello'rrstone River, Fort Peck

Reservoir, the Powder River, or sonre other source. Both of these

projects fr,ave been cancelled, hcnrever, as the result of litigation, the

defeat of the eminent domain legislation for pipelines in Congress, and

the current depressed econcrnics of coal.

C. Influence of Econcrnics on Water Poliqz

For many years, sone natural resource econornists and obsenzers have

ccnplained that npst Anericans hold fundanentally rnistaken notions about

water. For one, we have assure that water sq>plies are unUmited and

theref.ore can readily be brought to us at little or no cost. For

arnther, we have a "headraratersf' [Entality - i.e., we act as though we

were upstream from everyone efse so wtnt we did with the water

(including adding pollutants) did not rnatter.

The past decade has indicated the firndanental error

calculations. Water is a Umited resource (and, in the West,

of both

a scarce

one). And, as we have seen frcm t-he widespread trrcllution of our lakes

and watenvays, we are always dor.nstream frcrn sone other water urer.

tr^lesterners and other Americans have thus beccne verT consciors of

the crcst of adequate supplies of clean water. Vqe are ncht paying the
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price for the cleaning up of nany waters and protecting t}rese frcnt

future contamirgrtion. Also in rnany instances users nmst noar pay the

fuIl price for delivered water where before, because of national policy,

the price was sulcsidized.

In western States, we are being asked to pay a,greaten share - in

SoIIrer cases, ttre entire share - of water develotrxrent projects. Dgjlg

tJre late 1970s and early 1980s, there was a period of no ne\^r

authorizations of federal water projecbs. lltris occurred in part because

of unerbaj-nty concerning state cost- sharing requirerents. EVen states

such as l$aning, which appropriated $200 rnillion in an effort to

accelerate the crcnstnrction of state/federal pr:ojects, have beert

fnrstrated by delays.

Tkre rensral of state barriers to the interstate npvenent of water

has accentuated the econcrnic transforrnation of western water. With the

renrrval of such constraints, we are nour obsenring the first sigrns of

what rnay becore a regional water rnarket where water may flovu, in manlr

cases uphiIl, to the highest bidder. Tlo an increasing e>rtent, water

will be allocated by rnarket forcres and not through the permit sys@m of

a state agenqf. Only recently, San Diego announced that it had obtained

cptions frsn Louisana brokers for tlre purchase of water rights on the

tpper Colorado River. It was also nlnrred that Utahrs outgoing Csrernor

Scott Irhttreson worrld propose water nnrketing legislation to the 1985

Session of the Utah l€gislature.

l4arry econsnists acclaim this develc6xnent. Through ecrrncrnic

allocationl they argrue, npre efficient use will be nnde of water.

Increasing prices will prcnride incentives for consenration a very

inportant feature in the water-scarce Wbst.

Other obsenrers are IIDre circtmspect: in spite of the S\rprere

Court, water is different frqn other ccnnrcdities. In many places in the

Vfest, water is invested with "ccmrnrnity" irqnrtance. Water has "social,

cultural, political, and q4rdcolic value tl . . .that give [s] it' an

ingnrtance beyond the value tJrat it established in the narkeq>Iace."61

the challenge to western decisiorurnkers will be to develcp policies
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responsive to the necessity of rnarket forces while protective of the

inportant cultural values dependent upon water.

D. R:blic Rights in Water

EVen while judicial decisions and gror,ring scarcities have cambixed

to speed the rnarket allocation of water, another line of court cases has

firmly recognized pubtic rights in certain waters (whether appropriated

or not) . Those cases, based on the pr:blic tmst doctrine, seek to

protect public uses and access to and ugnn navigable waters for trrassage,
corTnerce, and fishery. Although the doctrine evolved with reference to

navigable waters and to the publicrs econornic and sulcsistence uses, the

rationale behind the doctrine has been applied to ccver other "cqrnm

heritage" resources and to guard nrcre contenporary uses such as

scientific inguiry and recreation. Irbst irrportantly, the prilclic tmst

doctrine requj-res a high leve1 of care (in essenc€, a fiduciarlz

cbligation) on the part of goverrurent as it nEmages and develops

policies pertaining to the resource.

I,Iational Audr-rbon Society v. Strperior Court. (I{rno lake),62 decided

by the California Suprene Court in Febmary 1983, is recognized as the

prernier pr:blic trust case. Ttre facts of l{eno l"ake are the water history

of Ios Angeles itself. In 1913, Ios Angeles ccnpleted its first

aqueduct from the Or,ens Valley to the east and eventually dried up Oarcns

Lake. rn 1933, the city applied for and in 1940 received a state permit

to divert unappropriated waters il four of the five triJrutarry streams

serving },lmo Iake lying east of Yosemite. Tkre state agency lms'r

enrrironnental danage would occur frorn granting the water permit' but the

agency believed that it had no autlrority to prevent or minimize that

danrage. For the next 20 years, ho,vever, Ios Angeles nade litt1e use of

these waters.

In the early 1960s, the state warned Ios Angeles that its Itlcno lake

right would hr,ave to put to use or would be lost. By 1970' Los Angeles

ccnpleted a second aqueduct to the Ouens VaIIey enabling it to take its

full l,lrno Lake entitlenent. Tlre result has been that, ctver the last ten

years, the surface of the lake has diminished by about 30 percent and

the surface level has dropped approxirrntely 40 feet. The brine shrinp
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of the lake, upon which nurrerous bird species depend, have been

tlrreatened by increased salinity. Itre birds, including a large breeding

colony of California gnrlls, have also lost safe habitat as a

once-protected island has beccne connected with the rnain shore. Air

quality has deteriorated as alkaline flats becure exposed to the wind.

In its decision, the California Suprene Court. treld that the pulclic

tmst docbrine applied in the case so as to protect the navigable waters

of l,lcno Lake frqn harm caused by diversion of non-navigable tri-br:taries.

Tte doctrine protects ctranging public needs for eological presenration,

q)en space rnaintenance, and scenic and wildlife needs - as well as tlre

traditional concerns of navigation, comrerc€, and fishing. Tlre state,

as public trustee, has a continuing duty to protect ttre people's corffncn

heritage of streams and lakes through contirruing adnrinistration of tle

trust.

l"lany obselr/ers feel lqbno Lake sigrnals an inportant integration of

pulclic tmst considerations witl. tJ:e prior appropriation doctrj-ne which

is recogn:ized in California, lbntana, and other western states.63 Tkrus

read, water rights cannot be acquired independently of pr:blic t-:rrst

considerations; rather they never vest and periodically should be

reconsidered on a public interest basis. Ttre inplication of this

doctrine for western policyrnakers is tte challenge of over-laying public

tn st considerations on a water allocation systent progressively nore

governed by econcnric forces.

E. l,bntana l4anifestations

Itlrntanans have seen evidence of each of the preceding trends. In

large part, their confluenoe resulted in the water nrarketing prq>osa1s

before the 1983 legislature.

lrlhrile lbntana has not had the economic and population grorrth of

other western states, the state has certainly witnessed rapid enelgy

develcpnent and other uses which require intensive uses of water, Wittt

the rernrval of state restraints on the exSrcrtation of water, l4ontana, as

a water-abrxrdant headraters state, would be central to the rnarketing of

water in the region, and other potential custoters are not far beyond

its borders. Ttre prolrcsed Pcnoder River crcal slurry pipeline frcm
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Decker, l4cntana, to the Great Iakes was cancelled after the failure of

erninent dcnain legislation to pass the Congress. Utilizing a pre-1973

"use" water right to B0ro00 ac-fL/yr of yellcwstone River water, a
subsidiarlz of Tlenneco is in the business of selling water (and can do so
interstate since Sporhase and the tenporaqz repeal of lccA S 85-1-121).
Frannie, lrfcrning, proposes to drill a welr in lbntana for municipal
water. Scne obsera/ers believe southern Alberba will thirst for water to
irrigate its crops.

Ibntana has also been hurt by the cutback in funds for federal

water developrent. In spite of the Pick-Sloan assurances that upper
basin states would be conpensated for innundated bottcnulands through
qcnstruction of other irrigation projects, all of the projects plarured

for lt{cntana have been deauthorized. ft is becorning i-ncreasingly clear
that, if l4ontana is to have significant water developnent, it may have

to go it alone. Specifically, enlargenent of the Tlongue River Resenroir

is one project rafiich the state will probably have to build on j-ts cm:.

this realization, coupled with j-ncreasing freedom in the i-nterstate

rnovenent of water and South Dakotars attenpt to profit from of water

which had previ-ously florved through I6ntana, resulted j:r serious

consideration of water nrarketing during the 1983 l4ontana Legislature.

The Sctwinden A&ninistration supported a limited water rnarketing progiram

of 200,000 ac-fL/yr of stored, surplus water for in- and out-of-state
jndustrial and other,r".".64 Several bills (s=-g[:-, HB 893 and m 894)

were introduced incorporating similar proposals. I,ihile no rnarketing

program was adopted, the Legislature did provide for this water

marketing study (Ets 908).

The water marketing discussion at the 1983 Legislature also

coincided with the release of A Water Protection Strategy for I{rntana:

l{issouri River Eqsin (the "Trelease Report"), prepared by Wright Water

Hrgineers, Inc., and Frank J. TYelease for DliRC. Thre study had been

rnandated by HB 709, passed during the 47th legislature to "develop a

strategy to protect }bntana's water fron dcn,rnstream uses and insure

water availability for lbntanars future neec1s...."65 As one of its

reccrnrendations, the report suggests water rnarketing as a possible nreans
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to fi:nd water developnent which the authors feel to be of critical

inporEance in securing lbntanar s fair share of the waters of tle

It{lssouri River gasin.66 Ttre reporb also contalns much r,nrre depth and

nrarry other thoughtfrrl recornrendations. In particular, the reSnrL sets

forttr "an indepttr study of ttre nature, scope' and tirning of potential

t[issor:ri Basin water conf1icts."67 This study includes an analysis of

the neans to achieve an interstate water apporbiorurent, an evaluation of

l4cntanars water programs as they enable the state to naxjrnize its fair

share of the basints water, and a suggiested six-part strategy for

lltrntana to undertaken in achj.e'ving a tulissouri River Basin water

allocation. Ttris strategy suggests:

1. Relying on ttre L944 Flood Oontrol Act as an allocation of

I'tissouri River water;

2. ltcnitoring acbivities which threaten the 1944 Act and the

O' Irhhoney-I4illiken Anen&nent ;

3. lbnitoring ottrer activities which threaten lbntanars water

denrelognent;

4. Ercouraging conflict resolution;

5. Pretrnring for tl:e eventuality of a ner^r water allocation in the

basin by

a. doctrnentating existing water rights and uses;

b. guarrtifying Indian and federal resenred water

rights;

c. resolving Yellor*stone River Corpact issues;

d. denzeloping a centralized water resourc€ ITBnage-

nent system;

e. plaruring and establistring future clairns to water; and

f. creating an advisory council to identify and resolve

water policies and issues; and

6. Developing water uses in llrntana by

a. prcrnoting federal water projects;

b. perfecting water resenrations;

c. developing state water projects;

d. assisting Indian water develogxnent;
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e. assisting private water develcpnent; and

f. identifying and considering additional sources of

funding.68

Mditional details concerning these reccnnendations as contained j-:n

Table 3 or in the later discussion of alternative strategies for the
state set forth in Ctrapter 5 (pp. 5).

Finally, the public trust doctrine has also rnade its atr4>earance in
l"lontana. In both l{cntana Coalition for Stream Access v. Curran
(Dearborn River;,69 decided t4ay 15, rg}4, and l,rontana coalition for

stream Access v.-H{lqeth (Beaverhead River) ,70 d."id"d Jrr.," 2L, L}BA,
the lvlrntana Suprene Court has recogrnized the docb.rine for the first tjne
il holding ttnt the public is entitled to recreational use of all of
trbntana's waters that are capable of such use. Rrrther application of

the doctrine is presently before the Courb in
1 1

v. Petti]:one,'' where the issue is whettrer water rights appurtenant to
state school tmst lands vest in the lessees of those lands or i-n the

state as the ovr,ner of the land. The court requested additional briefing

on several issues, including the possiJcle application of the public

trust doctrine. !,7hether lqcntana courts folloru Californiats lead in

interrelating the public trust doctrine and the prior appropriation

doctrine rennins to be seen.

Thus, as has been discussed, l4cntanars water situation parallels

the nrajor developnents in water law and policy in the lVest. Because of

the intensive consjderation nc,h/ being given by the state to water

narketing, inter-basin strategries, and other issues, lbntana is in a

unique position both to lead in devetoping i:rncnzative water policy and

to learn from the orperiences of other states. Before discussing what

those policies nr-ight be, we need to revievq the law and poliqf of the

t&per ltissouri and l4ontanar s crnm water poliqf . Tkrese are the s:bjects

of the next tr,rc chapters.
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TABLE 3:
Summary of Trelease Recommendations

Strategy l: Rely on the 1944 Flood Control Act as allocation

(a) Have Attorney General and water managers carefully review
opinion

Strategy 2: Honitor Activities Which Threaten 1944 Flood
Control Act and O'l'lahoneyltllilliken Amendment

(a) llonitor Congressional proposals and action

(b) Development and use arguments that upstream development has
more economic value than downstream navigation uses

(c) Establish $200,000 Attorney General contingency fund

Stragety 3: Monitor Other Activities Which Threaten llontana's
Water Development

(a) Monitor federal project funding

(b) Monitor High Plains project

Strategy 4 Encourage Conflict Resolution

Strategy 5: Prepare for the Eventuality of a New Allocation
('Get Our Own House in Order')

(a) Document existing water rights and uses
( | ) statewide adjudications
(2) hopefully, decrees in llissouri and Yellowstone basins by end

of 1987

(b) Quantification of Indtan and federal reserved water rights
( I ) continuation of compact process

(c) Resolve Yellowstone River Compact issues
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( l) apportionment
(2) clevlopment of accounting and forecasting system
(3) Indian water rights of Crow and Northern Cheyenne
(4) apportionment of Little Big Horn between l'lontana, Wyoming,

and Crow tribe
(5) possibility of diversion of Wyoming's share in llontana
(6) constitutionality of Article X (unanimous approval for

out-of-basin exports)

(d) Develop centralized watec resource management system
( | ) inventory and index all pertinent water resource data
(2) assess accuracy and completeness of all existing data
(3) standardize data collection procedures
(4) develop and implement centnalized data system easily

accessible in useable format for all usens
(5) estabtish continuous and integrated water resource data col-

lection and managment system

(e) Plan and establish future claims to water
( I ) special reservation process for Missouri (patterned after

existing reservation systemXneeds special legislative
authorization):

xidentif ication of water resources
xidentif ication of potential uses
xinput from other agencies and intenested users
xpreparation of environmentat impact analysis
xpublic hearings
xconsideration and order by Boarct of Natural Resources and

Conservation; olconsideration and adoption by legislature

0r

(2) use pnocess patterned after llontana's existing water
reservation system

(f) Create advisory council (or use existing Waten Development
Advisory committee) to identify and resolve policies and issues

rr -11b



Strategy 6: Develop lrtlater Uses in llontana

(a) Promote federal water projects
( I ) identify projects qualifying under Pick-Sloan, prioritize

them and seek federal authorization and funding

(b) Perfect water reservations
( | ) develop water reserved under Yellowstone River reservation
(2) state should monitor development and compliance with

reservation order
(3) legislature should, if needed, provide funding for additional

technical and financial assistance to fully develop con-
servation district reservations

(c) Develop state water projects
( l) state should consider builcting new projects

(d) Assist Indian water development
( I ) joint Indian/state water projects as catalYst for

quantification and resolution of Indian reserved
rights on the seven reservations in llontana (e.9.,
Tongue River Dam enlargement)

(e) Assist private water development
( I ) technical and f inancial assistance
(2) funding source might be Montana Water Development Program

(f) Potential sources of funding for water develspment need to be
considered:
( l )  watermarket ing
(2) hydropower development on federally-owned facilities

xstate should consider possibility of joint local-state-
federal development of hyclropower on such federally
owned facilities as Yellowtail Afterbay Dam

xstate would fund state and local share through
llontana Water Development Program

xrevenues would be pledged to other water development
projects
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(3) hyclropower development on state-owned facilities
xcontinuation of existing policy to develop hydropower
and pledge revenues to water development

(4) increased use of coal severance tax revenues to fund water
development
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CIIAPIER 3: llIE l,AI/t AIID POLICY PERTAINIIG

TO TTTE I}}lERSlTAf,E I\O\IEMEITT OF !{A5ER

I{cntana is a part of thJo water regions: one that has been
artificarly defined and inposed by man and tlre other that is the
creation of nature. ltre first region is built upon econcmics and the
needs of society. As discussed in the previous chapter, the increasing
need for and value of water, coupled with the renoval of interstate
barriers to the npvenent of water (due to the Sporhase case) and the
technical ability to npve that water, have crsrbined to create a region
that octends as far as a pipeline can be built.

Ivlontana has long been part of the second water region (omittjng for
purposes of this relnrt the Cohmbia River Basin) - one defined by the
hydrogeological features of the lrtrorthern Great Plains. tr this region,
waters have always flcnoed interstate, oblj-vious to the borders man might
draw. ft is the region of the Missouri River Basin.

E\ren in this hydrological region, with sonE of the longest
free-flowilg river stretches in Anerica, hunens have furposed their
jrrstitutions and seek to continue to do so. Since 1944, ttle federal
gcnrernnent has constructed a series of large dams and storage resenzoirs

on the l'lissouri River and has developed a set of laws and regulations to

nEinage them. And now, tlre ten states in the basin are beginning the

search for a IIEans and basis to divide arong them the waters of the

river and its tri.butaries. Thre laws and policies which authorized the

ocnstruction of these nnjor projects, their nanagerent, and the neans

for dividing the waters are collectively knoum as the trTaw of the

River." This evolving body of law is the sr:bject of this chapter and is

dealt with in tr^iro sections: (1) those lavrs and policies which presently

pronride for the nnnagenent of the l,[issouri River; and (21 the various

legal IIEans by which the waters of the basin rnight be aptrnrtioned arcng

the states.
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A. Water llanagenent in the l4issotrri River Basiq

1. Origin of the Pick Sloan PIan

The Missouri River Basin of 40 years ago was a region whose

character was defined by the struggle of its people against the vagaries

of nature. Thre seasonal lack of water for agricultu:re and hurnan

oons-urption, inadequate transportation and electrical pcnarcr, and the

devastation of severe flooding, draught and soil erosion UJnited

regional grcwth. Relief frcrn these conditions was sought through the

planning efforts of two federal agencies: the Corps of Ergineers, which

prcposed a basinrride program of flood control and navigation

enhancenent, md the Bureau of Reclanation, which proposed exbensive

irrigation denrelopnent and hydropcnrcr generation.

kcognizing that the two plans ccrplenented each other, tte

Oongrress forged a crxprcnrise l<ncn^rn as the Pick Sloan Missouri Basin

Program, which was adopted as part of the 1944 Flood Oontrol ML.72

Thre Pick-Sloan PIan dj-rected the two agencies to proceed with the

denrelcpnent of the Missqrri River Basi.n, "as speedily as may be

oonsistent with budgetary requirerents."T3 the focus of the plan was to

inpound and control the tttissouri and its tributaries for irrigation,

ftood control, navigation, sedinent abaterent, fish and wildlife

enhancerent, hydroelectric po{er generation, and other multiple-purpose

benefits.

As originally envisaged, the plan did not firlly reoognrize mtnicipal

and industrial water uses as prinnry benefits, Threse uses, houever,

have and will continue to beccne increasingly jnportant parts of the

program. In fact these additional uses contribute sigrnificantly to the

escalatlng conflict over Missouri Basin water rrEmagerlent.

While the Pick-Sloan Program recognized all beneficial uses of the

river's water, the franers of the plan and later policymkers recogrnized

ttrc need to define which uses would receive priority. Senators

Orl4ahoney of !{ycming and Milliken of Colorado, anticipating potential

firture conflicts, succeeded in attaching anen&rents {Orltlahoney-lailliken

enen&rent)74 to the enabling legislation, which were favorable to the

arj-d lEst. Ilrese anen&rents guaranteed that affected states would share
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in the planning of proposed projects for tlre basin. l4ost irrportantly

for the lVest, these anen&rents guaranteed that navigational use of the
river was subordinate to o<isting or future beneficial consr-urptive uses
in the arid portions of the basin west of the g8tJ: meridian.

2. Dam constnrction and operation

Ito inplerent the Flood Control Act of I944t the Corys of Engineers
constructed five major dams on the lulissouri: Garrison, oahe, Big Bend,
Fort Randall, and C'avins Point. Fort peck Dam, which had been
crrnstnrcted in the 1930s, was incorSnrated into the program. rtre
aggregate capa.city of these six dams totals over 75 nrillion ac-ft of
water, and 1.6 million acres of land lrere acquired for these dams and
reservoirs. Ttre Pick-Sl-oan Plan also called for 1,37 irrigation r:nits
intended to prcnride water to nearly 5 rnillion acres of previously

r:ndeveloped land and for a supplenental water supply to be delivered to
about 547,000 acres.

Forty years after its authorization, the plan has acccnplished rnany
of its goals, but the dqrnstream states have derived nost of the direct
benefits of flood control, hydroelectric pcr^rer, and navigation. Ttre
planned irrigation units in upstream states have fallen short of ttre
original goals. l'lontana has accrued only 5 percent of the plarxred

irrigation developnent, and North and South Dakota have received 1 and 2
percent, respectively, despite the fact that these states sacrificed

c,ver one million acres of productive land for tlre reservoirs. ltre

situation for the upstream states is made even nrcre difficult due to nerur

cost-sharing requirenents of the federal gcnzernnent and fevter federal

dollars available for water projects. Itre originally plarured irrigation

units are still on the books, but Congress has cancell-ed the blanket

authorization for all projects not started by Ar:gust L964.

Despite the fact that the dcnrnstream states have benefitted from

water that was intended for consurptive uses in the up[Er basin, tt€

rpstream states are free to denrelop these consr:nptive uses at the

elq)ense of dcnirrstream navigational and hydropouer uses. The

Orlthhoney-I{illiken Anen&nent is key to tiis point.
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Ttre (br?s of Brgineers' operating policies for tlre nainstem

resenzoirs recognize that water resc[rce developrent in the Missouri

River Basin is still in progress, and they provide for rnrdification of

tlrese senrices consistent with the priorities established by law. llre

Cor?s neets the various dcnrnstream needs by controlled releases of water

stored in the resenroirs according to the follcnving general plan:

tll tFllood control will be prcnrided for by obsenration of

the requirenents that an ul4)er block of t]re internediate storage

space in each resenroir will be vacant at ttre begiruring of each

years flood season, with evacuation scheduled in such a nranner that

flood conditions will not be sigrnificantly aggravated if at all

trnssible.

I21 tAlll irrigation and other upstream water uses for

beneficial crcnsunptive purposes during each year will be alloroed

for.

t3l lD]cn^nstream mr:nicipal and industrial water supply and

water quality requirerents will be prcnrided for.

t4l tTlhe rernaining water supply available will be regrulated

in such a Inanner that the outflovs from the resenzoir system at

C'avins Point provides for equitable senzice to navigation po,ten.

t5l [B]y adjustment of releases from the resenzoirs above

Gavins Point, the efficient generation of power to neet the areas

needs consistent with other uses of pcrh/er rnarket conditions will be

provided for.

t6l [I]nsofar as trrcssiJrle without serious interference wittr

the foregoing functions, the resenzoirs will be operated for

na><imun benefits to recreation, fish and wildlife.T5

The Corps has develq>ed long-range regulation studies to establish

and denpnstrate the capabilities of the systern and to establish criteria

for planning, designr and operational purtrrcses. Arurual operating plans

are published by the Reservoir Control Center of the U.S. Army Corps of

Ergileers, Ittissouri River division. Ttrese annual operating plans are

published for the coning year and also strrnarize actual operating

conditions for tlre past year. Five-year plans and special purpose plans
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are also published. Threse annual operating plans prorzide detailed

operatilg rules and procedures for the mainstem reservoirs.

Tb sunrnarize hcltr,r the Corps nnnages its Mj_ssouri resewoirs:

authorizing legislation and docr.nrents for the nainstem resera/oirs do not

allocate storage volunes or resenroir yields for specific project

purposes, nor do the legislation or accorpanying docr:nents detail or

reguire specific operatj-ng procedures for the six nainstem resenroirs.

Thus, the Corys of Hrgileers has devetoped resenroir rule cuwes and

operating policies which are consistent with the authorizing legislation

and docr.urents and provide flexibility for changes as ne\^r dennnds or
changed demand occur for lr[issouri River water develogxnent. These ruIe
cun/es and operating curves are developed in coordination with other
federal and state agencies.

Water rights and institutional arrangerTents concerning water stored
jrr the six nrainstem reservoirs vary by state. In accrcrdance with the

rg44 Flood control Act and section B of ttre Reclarnation lrr:1-,76 the

Bureau of Reclanation must apply to the respective states for project

water rights for irrigation and other consr,rrptive uses from the najnstem

reservoirs.

Water rights for Fort Peck Reservoir, the only lbntana mainstem

dam, are not presently quantified. Required by the lvlontana water rights

adjudication progr^,77 honever, the Corps of F)ogineers and Bureau of

Reclamation have sulcmitted claims for water. These claims cover water

for various purposes including navigation, irrigation, fish and

wildlife, n'n:nicipa.l, and other uses. Under a naster agreerrentTS witf,

the Bureau of Reclarnation, Irtrntana DNRC has the authority to rnarket

300,000 acre feet of water from Fort Peck Ressrroir for industrial uses.

Each subcontract for industrial water will follolv an approval process

whereby the Bureau will approve the subcontract as to form and the state

will issue water rights for the use. Progress is also undenr,ray on a

sjmilar agreenent to rnarket water fron Ye1lcn,rtail, Tiber, and Canyon

Ferry resenroirs on the upper lvlissouri and its trjJrutaries.

Ttre Ttelease report, in descriJcing in detait the managenent of

Missouri River waters by the Corps, Bureau of Reclanation, and others,
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makes the follcnving irrportant points in descri-bing the current

allocation systern:

l4any of the proposed irrigation units included in the

authorizing docr:nents and legrislation are yet to be developed' or

have not been develcped to the exbent proposed in the authorizing

docunents. As a consequence, the significant consrmptive use

associated with the nxrre than two million acres of ns'r irrigation

land described in tlre authorizing docurents is yet to be felt.

However, despite this lcrurer level of consrrrptive use, it would be

difficult to say ttnt rsurplus'water e><ists in the Missouri River

Basin today.

Regmlation studies for the Missouri River nninstem resenroir

qgstem by the Corps of Ergineers indicate that available water

supply at present is not adequate to provide a full navigation

season 89 percent of the tine under hydrologic conditions sirnilar

to 1898-l-979. Senrice of at least 5.5 npnths duration can be

prcnrided with dredging in a period of octended drought conditions.

In addition, the operation of the rnainstem resenroirs is optimized

each year in annual operating plans for the procluction of

hydroelectric pcnaer in concert. with navigation, river water quality

nnintenance, accumllation of storage, and ottrer purposes.

Ttre O'l"lahoney-Mi1liken Anen&rent, hor'rever, probably gives

priority to irrigation for use of the mainstem water. Iherefore,

while there is no rsurplus waterr at the present tjne, future

irrigation and other water depletions can occur at the oq>ense of

navigational and hydropo^aer rr""=.79

3. Water planning organizations in the l.tissouri River Basin

As noted in [Section 4(1)] aborre, the Flood Control Act of L944

provided for participation by the states in planrring allocation of

Itissouri River waters. Ttre sixth basin planning organization since

1884, the l{issouri Basin Inter-Agenry @nrdttee included for the first

tirre representation frcrn the ltissouri Basin states in its organization.

Ttris organization functioned as an infornation exchange for 27 years,

follcrarcd by trrc sirnilar organizations, the last of which, the l[issouri
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River Basin conmissionr wds terminated in 1981 by tL€ Reagan

a&nini-stration.

Just before the ccnrnission's demise, 'the ten goverrprs of the

Itissouri River Basin states agreed to create a suc@ssor organization,

the Missouri Basin States Association (I\BSA). fhe association was

established as a nonprofit corporation gcverned by a board of directors

consisting of two representatives frcm each basin state and apprcxzed by

ttre staters governor.

The organization's founders charged it with ccnpleting trnro nnjor

studies and continuing the crcordination, infornation orchange, and

special studies programs that had existed in the basin for several
decades. Another purpose of the MBSA is to analyze basin or regional

water issues. It is not designed to establish priorities for water use

in the basin or to conprehensively plan for those uses.

T\ruo important current activities of the I4BSA are develc4rrent of a

Missouri River Basin water accounting system and the prcxrotion of

conflict resolution afixlng the basin states. Ttre first project was one

elelrent of the recently conpleted study entitled ltissouri River Basin

rrydrology study.BO A data base of water use and availability for the

basin has been assen0cled and lauded by rnany as the nnst accurats and

current inforrnation presently available. There is no agreenent arrDng

each of the basj-n states, however, that this data base should be used by

all as the platform frcrn which to launch planning for future water

developnent and managenent. Ttre directors are attenpting to reach

agreenent on the use of the data base.

Thre second inportant project of the MBSA is to encourage resolution

of any conflict that is likely to arise if upstream states were to

propose any further diversion of water abcnre Siow< City, Icnrtra. A

conmittee of the MBSA has been investigating the possibility of setting

scne threshold level of water use or depleted streanrflcnr level which all

states could agree would inpose no sigrnificant inpact on nainstem flcxr'rs.

TLre states would agiree not to protest use of water up to ttr,at threshold

level. Ihe connr-i-ttee continues to work tcnvard developnent of a

basinwide conflict resolution rechanisn of this type.
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B. Apportionnent

AJ-tlrough there are several interstate ccnpacts affecting various

rnanagetrent aspects of the l4issouri River and its tributaries' the waters

of the river itself have not been apportioned arpng the basin states.

l"lany conrentators believe such an apportionnent is both inevitable and

desirable: inevitable because of increasing ccrryetition in the basin

for both consurptive and instream uses of the water; desirable because

an apportionnent, if done fairly, would prcxride certainty as to the

respective allocation of water and would alleviate the ecisting and

ever-groning tensions arrong the states and users concerning the

resource.

The atrportionnent of waters of an interstate stream can be brorght

about by litigation (an "equitalcle apportiorurent" action), Congressional

action, or by interstate ccnpact negotiated by the states and ratified

by the Congress. Each alternative is usually distinct in its rethods.

Frcrn lbntanar s vantage point, each has its ohtn advantages and

disadvantages. The follouing sunrnarizes both the nethod and rerit of

each.

1. Eguitable apportiorurent titigation

Suits have occasionally been brought by one state against another

in order to resolve interstate water conflicts. In accordance with

Article III, Section 2 of t}re U.S. Constitution ("In all cases...in

which a state shall be a party, tJre Suprene Court, shal1 have original

jurisdiction"), the U.S. Suprene Courb has both original and ecclusive

jurisdiction.

In such litigation, a special rnaster is ustrally appointed after the

filing of pleadings and preliminarlz nrrtions to hear and evaluate the

evidence. The nraster then prepares findings of fact and conclusions of

1aw and a recrcnnended decree that the Court is free to fo1lcn's, modify,

or reject.

Ttre final decree of the Court is binding on all clairnants to the

water even though they nny not have been party to the litigation. Ttrese

private clajmants have no rights in excess of the staters share of tke

water because, under the doctrine of parens patriae, each state is
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deened to represent all its citizens, and each citizen is bor:nd by the

decree.

The Suprene Court has exercised its original jurisdiction

relatively few tirres to resolve interstate water conflicts. Fron these

cases, the contours of eguitable apportionnent law (a form of federal

interstate conrmn law) can be surmised. One attorney, George Sherk, wtro

rnade a presentation on these actions, has stunnarized the rnajor features

of this body of law as fol1or^rs:

States are obligated to share interstate water resources. If

a State's share of an interstate water resource is adversely

affected by the actions of another State, the State whose interests

have been irjured nay ask the Suprere Court to equitably apporbion

the water resource. If Congress has not acted to resolve the

confh-ct, or if the States have been unable to resolve their

differences through an interstate ccnpact, the Court will apportion

the water resource arrnng those States sharing the resource.

A State seeking an equitable atr4:ortionnent, hor,rever, must

shos that it is actually being harned by the actions of another

State. Tttis harm, as stated in Connecticu!_v. Inlassachusetts, rmlst

be 'real or substantial injury or damage.'" Ebcause of this,

equitable apSnrtiorurent is basically a rdcn^rnstream renedlr.r It

would be difficult to inragile a dcnmstream action which would do

harm or injury to an upstream State....

As stated in [Colorado v. New rc;4go821 , ioiory or darnage

must be shomr by clear and convincing evidence. In essence, it

nn:st be highly probable that the facts alleged by the corplaining

State are tnre. Once a corrplaining State has net this burden of

proof, the burden shifts to the defending State(s) to prcnre that

the diversions ccnplained of should be allcnied to continue. Tttis

proof nurst also be by clear and convincing evidence.

If the ccnplaining State and the r:esponding State (s) neet

their respective burdens of proof, the Court will be forced to

fashj-on a decree equitably agportioning the shared water resourc€

(balancing the equities). Because each case will focus on a
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specific set of facts, each decree witl be unique.

In fashioning its decree, the Court will not follcnv riparian

water lannr, nor will it be bound by a strict priority of

appropriations. Prior atrpropriations will be a guiding principle'

especially in cases involving only prior appropriation doctrine

States, but will not be the only consideration. As stated in

Nebraska v. ltrcming,t3 ah. Court will consider all relevant

factors including physical and climatic conditions, consunptive use

of water in different sections of a stream, the character and rate

of return flows, the octent of established uses, the availability

of storage water, the practical effect of wasteful uses on

dcn^rnstream areas and the darnages to respective State interests if

Umitations on water use are inposed. Given the Court.rs language

irr both Vernejo I [Colorado v. Ne\n, IrbxicoS4] and Vernejo Ir

[Colorado v. Nerrv le*i.rc85], the extent to which the respective

States have conserved and augrrented their water supplies will also

be considered, In essence, the Court has evolved a doctrine of
'eguitable priority."

t'lLren fashioning its decree, the Court may require the States

to take such affinrntive acts as the treatnent of wastevrater or the

consenzation of water.

One thing is clear, hcri'rcver. Orce the Court has fashioned

its decree, it will generally refrain frcrn any involvenent in tlte

adn:inistration of water rights under the decree in specific States.

Inplenentation of the decrees will be the responsibility of

the States.86

Of this statenent of lanrv, it is npst inportant to renenilcer tr^D

crcnsiderations. Fi-rst, eguitable aSryortionnent is an gpitable action -

seeking to do justice between tLre corpeting states. States have

"equality of rightr" neaning that in general terms they appear before

ttre Court on an egual plane. The Court, in achieving an equitable

apporbionnent, has the porer to limit established uses jl a state. Yet,

as ttte courtrs recent decision in Colorado v. new lexicoST indicates,
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states that have develcped established us,es, particrrlarly as a part of a

state water plan, tend to have npre eguities in their favor:

IrIe have only required that a state proposing a diversion

crcnceive and inplenent sone type of long-range planning and

analysis of the diversion it proposes. I-ong-range plaruning and

analysis wil1, we believe, reduce the r:ncertainties with wtrich

equitable apportionnent judgnents are *d..88

Because of the eguities that accrue to a state having such a plan, it is

irrportant that lvtcntana ccnplete and state its water plan.

The second set of considerations involves being a headrlraters state,

as in }4cntanars case. Because of its strategric Aeographic position,

Montana has had a false sense of csnfort that it could always control

the resource. Yet, in this npst recent decision frcrn the U.S. Suprenre

Court' eight justices of the court have indicated that "the source of

the Riverrs waters should be essentially irrelevant to the adjudication

of these sovereigns' conpeting claims."B9 yet, because it is a

headlaters state, l4cntana j-s unlikely to be able to denpnstrate the

danage necessarlz to initiate an egui-tab1e apportiorurent action. Ttre

waters will continue to flcty through the state. Thus, lbntana will

always be in a defensive position of proving, by clear and convi.::cing

evidence, that its diversions should be allourcd to continue. A state

water plan is inportant in preparing for that shooing, as are adequate

preparation in anticipation of litigation, the avoidance of waste of the

resource, the availability and irrplenentation of reasonable consenration

measures, and other factors.

2. Congressional atr4>ortionnent

A second neans by which an interstate apporbionnent of a riverrs

waters can be acccnplished is through Congiressional action. Yet, the

Congress has acted only once to inpose an interstate aptrnrtiorurerrt.9o

Vihile several rreasures were considered by the g8th Congress affecting

the interstate npvenent of water, none of these bills proposed an

apportionnent of the waters of the l{issouri.

fntroduced in the 98th Congress, hor'ever, were nEasures to

authorize coal slurry pipel.ines and to override the holding in Sporhase
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v. Nebraska, trlone of these bills h,ere enacted prior to the adjournnent

of the 98th Congress in Deoe:rber 1984. Coal slurry legislation (fn

101-0, and subsequent versions, Ifi, 3849 and HR 3857) hras ultinately

defeated on the House floor on Septernber 27, l-983. Tkre Senate version
(s 2671 r^/as favorably reported by ttre Energy and Natural Resources

@nn-ittee, but no floor action was ever tal<en. l{hiIe both bills sought

to give coal s1urry pipeline ccnpanies the fe'dera1 poh/er of eminent
dcnrain, boti bilts also included provisions "saving" state water rights
jurisdiction by allowing states (regardless of any resulting j:rpact on
interstate csnrerce) to o<ercise authority cnrer the use of water for
ctcal s1urry puryoses. These provisions were intended to acconplish a

"use-q)ecific" reversal of the Suprene Court's decision in Sporhase.
A IIDre corprete reversal of sporhase was sought iJl HR r2o7

introduced on Febmary 2, 1983. Thre bill died in the House Interior
Ccnrnlttee. A bill drafted by several western states to override
Sporhase was never introduced in tlre ggth Congre"".9l

Several llEasures, however, were introduced by Icruer Missouri States
in aptrnrent response to south Dakota's sare of water for crcal s1urry
piperine purposes. o:e bill, HR 1749, introduced on l"larch 1, 1993, by
hp. Bedell of Ohio, would have prevented out-of-state transfers of
waters frcm interstate streams or shared aquifers unless an interstate
conpact were in place and all tlre sigrnatories concurred in the transfer.
This bill died.

Another rreasure, HR 25L6, introducred uy Rep. yorrng of Missouri,
proposed to give authority to the Missouri River Basin States to
ccmlEnce negotiations for an interstate corpact. Ttris neasure died
before the end of the session.

3. Interstate Ccnpacts

Ttre thj-rd rnanner in which a shared water resurce might be
allocated arcng states is ttrrough the negotiation of an interstate
ccnqnct arlpng thern. Such a conpact nmst be ratified by Congress, and
Congressional consent to negrotiations has traditionally been sought.
There are IIDre than 20 interstate ccnpacts in the western United States
tltat aptrnrtion water. Irbntana is a party t- the Yellcnrstone River
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Ccnpa.ct of 1951 92 .Io.,g with l{yonring and Nbrth Dakota. That rcnpa.ct

apportions the Yellcx^istone and its trjbutaries by dividing water

unappropriated as of the date of the corpact between l4ontana and

Ir[zcndng. I{rntana also parbicipated in the ilI-fated negotiation of a

Colurlcia River Basj-n Conpact frcrn 1954 to 1968, and in the preparation

of a draft trtissouri River Basin Conpact (1952-53).93 t{ost recently,

there has been renev.ed interest in a lutissouri River corpact,
pa.rbicularly arnong the r-orarcr Basin states E.q, Rep. yor:ngrs HR 25161 .

This section provides a brief revievy of three ccnpact e><periences
at very different places on the North Anerican continent: the Colorado

River conpa.ct in the soutlnrrest; the Prairie Provinces water

Apportiorurent Agreenent in Wbstern Canada; and lbntanars cn,*rn e>q>erience

with the Yellovsstone River Conpact to which Vlycndng and North Dakota are

also sigrnatories. Ihese three e><periences provide a revierr of the

essential features, strengths, and weaknesses of ccnpact-t1zpe

arrangenents. Thre renrainder of this section is devoted to setting forbh

certain inportant generalizations about ccnpactilg and sorrE of the

considerations Ivtontana policyrnakers should keep in rnind.

a. Colorado River Cory>act [This su]csection adapted frcm G.

Vbattrerford, "Scre M:sings About a @rpact for the Missouri

River Basin"94l

ftre Colorado River system is affected by th,o ccnpacts: the

basin-vvide seven-state 1922 Colorado River Conpact,95 urrd the five-state

Ig4B Upper Colorado River Basin conpact.96 Ttre 1922 ccnpact (which

becalre effective as a sjx-state accord in 1928 and r^ras finally apprcnred

by hold-out Arizona in 1944) divided the consunptive use of the Colorado

Riverrs flow between upper and lcx,ver parts of the basin, muting upriver

fears about preenptive dournstream appropriations and facilitating

federally sr:lcsidized water and po^ter develotrNent for southern

California.

Several- forces conbined to produce tlre ccnpact. Ttp highly

irrigable Inperial Val1ey was lobbying nr:lghtily for a federal dam on the

river to prcnride storage, ftood control and silt reduction, and for a

diversion canal located entirely north of tlre U.S.-ltbxico border. I-os
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Angeles, conpeting with private power interests, becane intent on

obtai-ning electric pchrer from the envisioned dam and resenroir at

Boulder Canyon. Ttre federal reclarnation senricets desi.re to constmct a

high dam to pronote irrigation in the lcnrer reaches of the basin becane

enbodied in a fornal report and legislative proposal in L922. Pending

in the U.S. Suprene Court at the tjne was the V[rcrning v. Oolorado9T

Iawsuit cnrer the Laranrie River which held out the prospect (Iater in

June 1922 the reality) that the high Court would recognize the prior

appropriation doctrine in interstate water disputes, giving the earlier

(senior) appropriator in tfure preference cxzer t.|re later (junior) one.

Fast-paced water developnent in southern California qculd thus give that

area senior rights over ttte planned and potential uses upstream.

Al-1 of these forces and proq>ects nade the r4>stream states, which

opected to develop rnore slcnvly, legitimately nera/ous. Ied by Colorado,

tltose states cane to see the need for a crrnpact-guaranteed allotnent or

resenration of sizable shares of the riverrs flqp for thernselves. So,

there was a rising mutr:ality of interest and sense of urgenqf

solthern California had political pcr^rer but needed a recognized right to

water to rnake any federal water project investnent feasible, and the

upper basin states needed a protected share of the f1ou. Present

develotrxrents in the Missouri River Basin in nnny ways parallel this

earlier situation on ttrc Colorado.

@nnissioners representing the seven basin states, joined by

President Hardingfs representative, Herbert Hoover, began negotiating

the ccnqract in Januarlr of 1,922 and, after long days of argr-urent'

approved their corpact docwrent in Novernber of the sare year. Agreenent

could not be reached on water entitlenents for each state; instead the

ccnpact. divides beneficial use of water between a 1cnrer basin and an

upper basin (the boundary lines n:n thnough a 5nint, called Iees Ferry,

about ten miles dcranrstream from where the Glen Canyon Dam nour sits).

Ttrc 1922 ccnpa.ct, while declaring that each of those sub-basins was

aptrrcrtioned perpetually "the exclusive beneficial consurq>tive use of

7'5001000 acre feet of water per annumr" prcnrides that the upper states

will not cause tlre flcrr,r of the river as I€es Ferry to be depleted belcxp
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an aggregate of 75'0001000 ac-ft for any period of ten consecutive
oa

years. -" Practically speaking, this gmaranteed rninim-rn delivery
requirenent reans the upper states bear the risk of shortage. Ttre flcnr
records on which this apportiorurent was based were for a Umited period

tlrat we nolr knq,v was abnornnlly hj-gh. Instead of the 16.4 nui-Ilion

ac'fL/yr average flcw that the negotiators assuned for the river at l-ees

Ferry, current estjrnates range from about 13.5 to 14.8 ndllion ac-fL/yr,

leaving the utrper states withr considerably less trntential supply th,an

the 7.5 million acre feet proclained for them.99

Ttre 1922 conpa.ct did rnany nnre things than create an upper and

lcnrer basin apportionnent fornmla. It anticipated a water treaty by

specifying hcxp water for I'exico would be charged against the system. ft

rnade electric porer generation sr:bordinate to agricultural and donestic

uses. It deferred the question of Indian water rights with the norAr

fanpus (or infanous) disclainer: "Nothing in this ccnpact shall be

<rcnstrued as affecting the obligations of the tlnited States of Arerica

to fndi-an tri-besr" languagre later used in the tlpper Colorado River

Conpact (and approxinnted in the yellcnpstone River Conpactl0o). The

1922 con[Ect did not create an a&n-inistrative nechanisn such as a

ccn,nission, although it did nnndate interstate and federal-state

cooperation.

Since t}re 1922 ccnpact did not apportion water to each state, there

renained that task. TLre Boulder Canyon project Act of 192g1101 over

Arizonars objections, authorized the construction of Boulder Carryon (nonr

Hoover) Dam, the All-Anerican Canal for Inperial and Coachella va11eys,

the approval of the 1922 corpact as a six-state agreenent, and consented

to another possible ccrrpact ttrat would atr4rcrbion annually 0.3 million

ac-ft to Nevada, 4.4 rnitlion ac-ft and half of the surplus to

California, and 2.8 nil-l-ion ac-ft plus half the surplus to Arizona.

That latter tri-state ccrcpact was never negotiated, although the

atrportionnent it suggested becane a reality when the U.S. Suprenre Court

in the fourth Arizona v. California case concluded jn 1963 that Congress

delegated the power to the Secretarlr of Interior to apporbion water to

those states by contract.102
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lbxico hras recogrnized a right to 1.5 rnillion ac-ft/yr in the

international treaty of tgqq.I12 Tlren the upper basin states, desiring

nore federally subsidized water projects for their region, realized that

water rights had to precede develo5nent and negotiated their cnin ccnpact

(essentially during ttrree weeks) jrr 1948. Ilre resulting tlpper Colorado

River Basin Congnct, unlike its 1922 relative, did apportion water to

individual states and did authorize a ccrrpact ccnrnission. Wisely, give.rr

ttre uncertainty as to the anu:nt of firm water available to it r:nder the

1922 corpact and clinatic variability, the upper basin arrived at a

percentage formula of aplnrtionnent: IL.25 percent for l\b,,r lrbxico, L4
percent for @orntng, 23 percent for Utah, and 51.75 percent for

Colorado. Ttre interests of the four states are centered in the lBper

Ool-orado River @nnission, corposed of a representative frqn each state

and the United States, and located il Salt Iake City. ltre 1948 ccnpact

prepared the way for the Colorado River Storage Project Act of 1956 that

autlrorized GIen Canyon Dam and a host of other uplEr basin projects.

The apportionnent of water to Indian triJces in the Colorado River

Basin, an issue side-stepped by ttre 1922 and 1948 corpacts, is only

partially ccnplete. Five lcr,ver Colorado River trjlces were awarded

resenred water rights in the latest Arj-zona v. Californialo4 de"isiorr,

those apportionnents bej-::g chargeable against the entitlenents of tlre

states in which the reservations are tocatea.1O5 Other resenzations

have been variously litigating, negotiating or delaying quantification

of their claims.

O,ther issues not addressed by the 1922 or 1948 ccnpacts are water

quality and groundt,rater. Salinity crcntrol is overseen by an interstate

sali-nity control program largely pa.id for by the federal governnent.

Groundvater renains subject to state-by-state regulation.

b. Prairie Provinces Water apportionnent egneenen!106

Another o<anple of an inter-jurisdictional handling 
'of 

ttre

atr4nrtionnent of a shared watennray is ttre prairie prwinces (Canada)

Water Board that operates under the Apporbionnent Agreercnt of 1969,
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entered into by the governnents of canada, Alberta, l4anit6a, and
Saskatchevsan. Ttre agreenent covers those interyrovincial rivers and
streams floring eastward frqn Alberta, through Saskatctrer^ran and
Iulanitoba, and ultirnately enptyi-ng into Hudson Bay. lltre princitrnl rivers
are the Saskatchenran, Cttr:rchil1, AssiniJroine, and errAppe11e.

The Prairie Prcnrinces lrtater Apportionnent Agreerent is actually
four interdependent sets of docr:nents: (1) a rnaster agreenenti e) t\,ro
agreerents detennining the ancunt of water that nust be allov,ed to fls*
in the eastward flouing interyrcnrincial rivers; (3) one between Alberta
and Saskatch*lan and the other between Saskatcherr.ran and llanitobat and
(4) an agreenent reestabllshing the Prairie Provinces Water Board.

Ttre core of the inter-jurisdictional arrangenent is the agreenent
on the apportiorurent of the shared flcwing surface waters: Alberta nnrst
pennit one-half of the natural flou of each watercourse to trnss into
Saskatchewan. Likar,rise, Saskatcher,uan must permit one-half of tlre water
received frsn Alberta and one-half of the natural flovs in Saskatcheunn
to flors into IUanitcba. Natural flcrs is defined as tlp water which would
flot^r had the flow not been affecbed by hrrnan intenrerrtion, and occludes
water unavailable under any international treaty. Ttre actual flcnnr is
adjusted on an eguitable basj-s at various tirres during tlre year. Itre
Praj-rie Provinces Water Board, conprlsed of two federal representatives

and one frcm each of the provi-nces, a&ninisters this and all other
features of the agreerent.

The Prairie Provinces Apportiorurent agreenent is a sirrple, useful,
and apparently successfirl rr:det as to klcr,,/ inter-jurisdictional_ waters
can be apporbioned. Although there has been scrre criticisn ttr,at the
apporbi-onnent does not yield the npst econcnrically efficient use of the
waters (by not allocati-ng the water to the provj-ncres having ttre highest

bidders) , this l-irnitation may eventually be overqcrre with tlre

develotrxent of a regional water narket. Also, the agreerrent has not

resulted i-n the anticipated shared constnrction of wa@r develogrent

projects or in effectiveness in inplenenting the agreenentts water
quality prcnzisions.
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Thre Yellcrulstone River Conpact"' was signed by l4ontarn, lrlycnring,

and Northr Dakota jn 1950. It was ratified by the Congress later that

sarrE year. Tkre agreenent altocates arrong the three states bottt tfte

atrrpropriated and unappropriated rights to ttre Clark Fork of the

Yellcrarstone, Bighcrn, Tlongue, and pcr,trder rivers. Ttre conpact confirms

water that had been appropriated prior to 1950 and divides the renaining

unErppropriated waters between Wycnuilg and l{mtarn (}brth Dakota not

receiving a share of unappropriated water) as set forth in Table 4. Ttre

atrryortionnent j-s on a percentage basis of the flour at the nxruths of each

of the four streams. D<isting and future dqrestic and stock water uses

are orcluded frcrn tlre ccnpact.

Since 1950, there has been sufficient water in the four rnajor

streams to adequately supply pre-1950 water rights and post-1950

developxnent without invoking the percentage allocation ocntained in the

conpact. Tkrus, no specific guantity of water to which each state is

entitled has been deterrnined.

Dre to other develcgxents and changed circunstances since the

ececution of the crrnpact, several outstanding issues e:<ist. The

Ttelease report has emrrerated a fer^r of them:

1. Itre need to dervelop an accounting systern with forecasting

capability which will allolv the Oonpact Conrnission to artn-inister the

agreenent, including a detennination of the anount of water available to

each state.

2. TLre need to resolve the Indian resenzed rights of the Crovs and

Northern Clreyenne tribes and the effects of those rights on the ccnpact

allocation.

3. Tkre need to resolve the apportiorurent of the Little Big Horn

anDng lbntana, hlyarring, and the Crow tribe.

4. Ttre need to deterrnine qrhether l^lycnrinq will be atlcn,rled to

divert sone of its ccngnct share on the Yellorostone majnstem in ibntana

and to transtrnrt it back to lrtycrning.

5. TLre need to resolve the constitutionality of Article X of the

ccnpact which requires the consent of all the signatories before water

can be diverted out of tlre basin.108
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TABLE 4:
Diversions of Water

Under the Yellowstone Compact

Tributary llontana Wyoming

Ac-ft/yr Ac-ft/yr

Clarks Fork Yellorstone
Big Horn
Tongue
Powftr

60
80
40
42

40
20
50
58

285,000
{00,000
| 44,700
t66,600

429,000
f ,800,000

95,400
| 20,700

Total 955,300 2,446,1O4

Source: Wyoming $tate Engineer's Office ( | 973)
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C. Inplications for l{cntana

It is predictable ttlat the waters of the lqissouri River Basin will

eventually be allocated arnong the ten nEnber states in the basin. l€

have seen honr that apportionnent crruld csre about through litigation,

Congrressional action, or interstate corpacting. Ttre TYelease report has

analyzed tJre trnssible outcores to l{rntana frcrn each of ttrese rr=thodsr109

and a sumnaqr of those scenarios is set forth in Table 5.

Sc[rE general cbsenrations, howrever, are in order. A hea&,vaters

state like lbntana has an obvious physical advantage in controlling the

waters rising withjn its boundaries. Ttris physical advantage is

buttressed by the provisions of the O'Mahoney-Milliken Aren&rent which
gives the state preference in its cons.urptive uses over the navigation

uses dorrnstream.

Tlrere are Urnitations to ttpse adr.zantages. First, as the lcnrer

basin states develop at a rate faster than ltbntana, they will be putting

the waters of ttre river to use for nnrnicipal and industrial purposes;

and tlrese beneficial uses are not automatically subordinated under ttre

Orl"lahoney{ailliken Alrendrent. As the water is put to use, the equities

shift to ttre lqrer basin because tLre U.S. Suprene Court, in an egr:itable

atrporLi-orurent action, is reluctant to reduce existing uses. Also, since

tlre lcnrer states benefit from water not put to use upstream, the lcner

basin states have a political incentive not to sr4>port upstream water

developrent. And expensive water develotrxrent is what lbntana needs if

it is to have a high lerrel of certainty of its water rights.

Secrcnd, it. is unclear whetlpr transbasin, interstate diversions

E:alify as preferred consr-urptive uses under the O'Ir{ahoney-I'dlliken

Anen&rent. If they do not, any desired sale or exportation of lbntanars

water might be curtailed if 1t affected dcnrnstream navigation rights.

Tttus, there are uncertainties about ttre statrrs guo; and for lbntana

to firm up its claim to firture waters, expensive water developxrent will

need be r.rndertaken. Conpacting does offer an appealing alternative.

Once e><ectrted, a cornpact can prcnride certainty in terms of present and

future water entitlenents. D<pensive water develogxrent need not be

undertaken solery to est:blish a right. yet, canpacts do not solrze
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TABLE 5:
Scenarlos of Mlssourl Rlver Basin Allocation Procedures

ACTION RE$ULI EFFECT

I. EflJITABLE APPORTIONMENT
(INIERSTATE LAWSUIT)

o Lower basin v. l"Jpper besin
Suit !o enjoin threatened
harm from single proJact
or combined depletions.
Principal defense, 0llahoney-
Hilliken Amendment.

r Uposriasitrv. Lower basin
Depleting projects blocked
by uncertalnlUes caussd by
downstream claims; suit to
declare rights

r Upper basin slates v. EaCh
other. Upper basin depletions
restrictsd to low levels (by
rny process); suit to divide
permissible depletions.

r U.S. refuses [o become c
porty to any or all of abow
suits.

II. INTERSTATE COT,IPACT
(VOLUNTARY AGREEMENT)

r All llissouri Basin states
rgree to solve conflicts by
compact; Congress grants
consent [o negotirte.

Lower basin "wins." Harm-
ful depletions enjoined.

Upper basin "wins.'
All depletions permittrd.

Upper basin 'wins.'

Lowor basln -wlns.'

Share of arailable water
allocoled to eech sleLe.

Refusel !o divide unsppro-
prietetl water.

Suit dismissed.

Wrter sllocrtion compocl
thrt limits upper brsin lo
low or madium development.
with compensrting ednnlages
[o upper basin.

Water allocation compact
that allorvs high upstreem
developmsnt wltfi compansa-
ting advanteges [o lower basin.

Allowable depletion
dividsd emong uppsr
basin strtes by:
. Lawsuit
r Compact
r Congress

No cllocrtion needed.
Sufficient water for
rll strtes consumptiw
us85.

Projects proceod.

Posslbls need for
ellocation smong upper
basin states. ss abow.

State agencies restrict
permits [o stetes quotr.

CompecI
or

Congressiond cllocstion.

CompacI
0r

Congnessional allocation.

Need for supplementrl
comprcl on suit [o
allocata water rmong
upper strtas.

Upper basin states
dsvelop fully without
allocation betwean tham.
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r thper besin held to low
deplations, by any procoss.

ill. cO{GREsstoNAL ALLOCATTCI,I
(LEGISLATIOI.I)

. Action on Upper besin projects
for hlgh and medlum depletlons.

. l'lew 'Plissouri Basin Act" to
solw mo&rn basin problems;
modernlzing and replacing
Pick-Sloan Phn.

r Repeal or modification of
Ot{rhoney{lilliken Amsndment
in project bill or othewise.

Delrwere-typc wrter mmtgc-
ment compact. U.S. jolns as
perty, compect crerles com-
mlssion.

Negotirtions fril.

Water sllocstion comprct
that divides anihbfe wetor

Nagotiations fril.

Projects ruthorized end
funded.

Authorization or funding
withheld.

State participation in formu-
lction, solution fair to sll
states, agreeable to most,
possibly Congressional
enactment of failed compact.

Senate passago highly unlikely.

Uppen brsin projects
procead as psr commis-
sion epprwed plons.

Rasort to:
I lntsrstlte lewsuit
I Congrsss

Strte rgencies restricl
permits to states quotr.

Strtos resort [o lrwsuit
or Congrass.

Allocation [o Upper besiu
proJocts proceed.

Allocation to Lowar brsin;
dewlopment held ct low
le\al.

As provided. 0llahoney-
Hilliken Amendment
becomes obsolete, modi-
fied or replaced by new
Act or action under it.

As provided.

Sqnr.a: Wright Wator Engineers. A Uetcr Protcrtion Stretegy for llontans: tfissouri
Rivar Sssin Vll-10( lgEZ).
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everything. As has been seen, rnany issues, such as rndian water rights,
are tlpically not corzered by such agreerrents. Also, states rmst be well
prepared as to data concerning the resource and their cmrn present and
future treeds and expectations. Finally, successful curpa.cting requires
a high level- of conrnitnent by each of the involved states. On ttre
Missouri, states may becure reluctantly cqnnitted to negotiating a
ornpact only because the alternatives rray be e><pensive water developnent
md/or lengthy and expensive litigation before the U.S. Srprene Court..
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CTIAPIER 4: I\OI\]1IAI{A'S WAflER I.AT.T A}iD POLICY

As nentioned at the begiru:ring of chapter 3, an understanding of
wat'er o<porting issues requires an appreciation of both "tLre Lanr,r of the
River" - in this case, the law and policy which governs the rmnagenent
of the Missouri River - and an understanding of l,lmtanats cnm water
nanagenent systern. The xlaw of the Missouri Rivert' was discussed in the
preceding chapter. Ttris chapter is devoted to a revier,r of the relevant
features of l.{ontanars water policy, law, and outstanding problens.

Ttris chapter begins with an ovenziew of lbntanars prior
appropriation system. This background infonnation is follcnryed by
discussions of ttre tenporarily repealed statutory ban against the e:<port
of water, the ocistjng ban against coal s1urry pipelines, the nerger of
pre-1973 "use" ri-ghts with the permit systern instituted that year, the
status of federal and rndian resenzed water rights, state water
plamring' water develotrxrent, trlmtanats inncnzative water resenration
system, and the recently recognized ,,public trust" doctrine.
A. I'{ontanars Water A>propriation S)zstem

Like eight other western statesrlO0 obrrtana has a ,,pure,,111 prior
alpropriation water all-ocation systern. So long as water is available,
the system allows anyone who wants to put water to use to do so. As tkre
system is based on seniority, the water right is subordinate to users
tafio put the water to use earlier, but is senior to subsequent urers.
The water must be used for recognized "beneficial useslr such as
agriculture, dorestic use, rnining, industriat activity, runicipal

supply, pctl^/er' and in sone states like l,lontana, for fish and wildlife

and recreational uses. Unlike the riparian water rights qgstem vitrich is
applied irr tfle water-abundant eastern United States, water rights under

the prior apprcpriation qgstem are based on usage and not on land

onnership adjacent to waterways.

until 1973t it was only necessary for an appropriator to divert

water and put it to use in order to obtain a "use right" to the water.

!{hile the right was valid so long as it did not interfere with rpre
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senior uses, unrecorded use rights led to narry disputes anxcnq users

about prioriQr dates and guantities of water used. Ttris situation lead

to the passage of the l,lontana Water Use Act in t9Z:112 which, anong its

many provisions, established a perrnit system as the occlusive neans of

obtaining a water right in lbntana. Pre-1973 use rights were crcnfinred

but subjected to a rnandatory adjudication process (Iater Irodified in
1 1 ?

1979"-| for quantification.

Since L973, persons have had to apply for a pennit frcrn the

Department of Natural Resources and Conser:vation to appropriate surface

water (o<cept for cerLain stoclarvatering purpor""114) . The DNRC bases

its decision for the issuance of a perrnit on the criteria contained in

I\4CA S 85-2-311 which ilclude: ocistence of unappropriated waters in the

source of supplyt the water rights of previous appropriators will not be

adversely affected; the protrnsed neans of diversion or construction are

adeguate; the prcposed use of water is a beneficial one and wj-1I not

interfere r:nreasonably wittr other planned water uses or develotrxnent in

the area. The 1983 Legislature rcdified Section 85-2-311 by includjng

tuo additional requirenents: (1) for appropriations of l-0,000 ac-ft/yr

or more, or 15 cfs or mcre, the DIilRC nn:st "affirrnatively findl] I' that

the foregoing criteria are net and nurst consider additional factors such

as econcrnic and environnental irrpa.cts; and l2l consunptive uses of

101000 ac-ft/yr or rnore, or 15 cfs or rrpre, nmst be apprcnred bV the

Legislature. These last trao requirenents were enacted on a terporary

tr,o-year basis and will be autqnatically repealedlls on July L, 1985'

unless the Legislature othenvise acts.

Tkre DNRC can issue tenporary or seasonal perrnitsll6 and can

condition permits with terms necessaaT to protect the rights of otter

atrryropriators. Tkre DNrc, by n le (utrnn petition of affected water

users) r or the Legislature can designate highly appropriated basins

within which h,ater rights applications can be rejected or subjected to

speciar conditions. 117

Both pre-1973 use rights and water permits can be transferred so

long as tlre change of use, Iocation, or perrnittee does not adversely

affect the rights of ottrer tr=."orr".118
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B. lbntan€rf s Tlenporarilv Sr:spended Ban Against the E<port of Water
the fntroduction to ttr-is report has descrjbed the responses of the

1983 Legislature to the coal slurrlz and water marketing issues. One of
the principal acccnplistrrents of the passage of HB 909 was to nrspend
tenporarily the prcnzisions of l4CA S 85-1-121 that had prohibited the
e>Port of water outside tlre State of l"tcntana unless approrzed by the
legisrature. this suq>ension was in response to the r:ncertaj.::ty as to
the constj-tutionality of the statute raised by the U.S. Suprere Courtrs
decision in lpgalrase v. n"br.sk-.119 In its place, the Iegislature
e><panded the criteria enurerated in I\CA S 85-2-31_1 to guide the issuance
of a water permit. By the terms of HB 908, these ner^/ provisions are to
e><pire on Jr:ne 30, 1985, with the revival of the pre-ocistilg raw -

including the enport ban. ttre nort chapter *isc.usses whether
tenporarily-repealed statutes ca4 be revived. TLre rernainder of this
sectJ-on, hor,vever, discrrsses the constitutionality of the pre-o<isting
anti-ocport ban. ttris discussion is r:ndertaken for tr,ro reasons: (1) if
t}re Legislature does not act in 1985, the anti-o<port ban nay be revived
and its constitutionarity may be at stake; and l2l in spite of the
constitutional r:ncertainty of such neasures, sclre people cpntinue to
urge a conplete anti-export. ban.

As will be recalled, (supra pp. II-3-5) the Sporhase decision held
that Nebraska's statute, which banne<l the ocport of gror:ndrruater o(cept
under Umited circumstances, violated the "dornant" interstate cplruerce
clause. Sjrnilar litigation concerning the qcnstitutiornlity of Nsrir
l€xicors ohln anti-e><port ban has been undo:way in the case of E1 Paso v.
Relmotds.l2O A1so, the case of Altus v. carr (1966)m fou;
unconstitutional a Trexas statute alnnst identical to l4CA S 85-L-l-21.

While not ccrqpletely free of anbiguitlz, these cases give us helpftrl
guidance in evaluating tlre constitutionality of l"lontana's oq>ort ban.

While each of these three cases involved a prohiJrition on the

exportation of grroundr"rater, b/e should expect no different analysis by

the courts when a state atterrpts to ban the exportation of surface

water. In fact, surface water is npre of an interstate connrdity than

grourdtvater. While sc[IE gror:ndrr,rater basins are confined within tlre

IV- 3



boundaries of one state, nost rivers and streams npve interstate or are

triJrutarlz to interstate waters. Thus, surface water, by its interstate

nature, invites rrDre scrutiny frcrn the courts in application of the

interstate comrerce clause.

the conclusion seems inescapable that the prcnrisions of I\rcA S

B5-1-l-21 are r:nconstitutional. Altus v. Grr, which was affirned

witlrout opinion by the U.S. Suprenre Court, involved a statute that

indicated:

No one shall withdraw water fron any undergrround source in

this State for use in any other state by dri[ing a well in Trexas

and transporting the water outside the boundaries of the State

r:nless tlre sane be specifically authorized by an Act of the Tb><as

regislature and thereafter as approved by it. n L22

Ttris statute is alnost identical to trCA S 85-1-121.

It is tme that the Sporhase decision, i:r general, allcr,vs a state

to inqnse sore burdens on interstate cqT[rprce as a result of their water

Inanagellent and specifically allcnrs rreasures by arid states to achieve

water consenzation for health, welfare, and safety purposes. Such

restraints rmrst, horrever, be closely tailored to achieve the

consenration purposes intended.

The prcnrisions of ICA S 85-1-121 fail to achieve such a closely

tailored fit. !']hile the section does not irrpose an absolute ban on

ecporting, due to the Legislature's ability to approve such a diversion,

the discretion given to the Legislature is trnduly broad. !ilo criteria to

gruide the legislature's consideration of an ocport petition are set

forbh; thus, the decision could be rnade on any basis. AIso, the e><port
petition is not required to be reviewed by DNRC prj-or to its subrnission

to the legislatr:re. Thrus, there is no assurance ttr,at an ocport petition

will ever be sr:lcjected to ocpert water rn;rnagenent scmtiny rc as to

determine whether the proposal threatens to endanger the health,

welfare, or safety of l{ontanans.

The Iegislature has not been faoed with a petition for the

exporting of water so it is uncertain hcnr such a petition would be
prooessed. Wttil-e it is possible that the crcnstitutionality of the
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statute could be salvaged by careful legislatj-ve scnrtiny of the
petition on the basis of water conservation considerations, the
legislature would sti1l faoe a heaw burden of justifying any denial.
C. l4ontarra's Ban Against Coal Slurrtz pipelines

Section 85-2-102, IvlCA, defines the beneficial use of water to rrean
a use of water for the benefit of the appropriator, other persons, or
the public, includ5ng but not Umited to agriculturat (including stock
water), dcnestic, fish and wiIdlife, industrial, irrigation, mining,
municipal, tr)c[^,er, and recreational uses.

The use of water for coal slurry is not rentioned. Lest tlrere be
any ambigmity as to whether such use rnight be countenancred as an
irrdustrial use, l4cA S B5-2-L04 nnkes clear: " (1) tlre legislature finds
that the use of water for the slurr1l tranqnrt, of coal is detrinental to
the conservation and protection of the water resources of the state; and
(21 the use of water for the slurry transtrnrb of coal is not a

beneficial use of water."

kracted in L979 | the provision was t-argeted for repeal by tr,vo of
the water nnrketing reasures introduced in the 1983 session of the
r.egislature. As has been discussed elsqrvhere, (igE53 pp. v-3-4) tlrose
Ilpasures did result in the passage of HB 908, which a1lcn^rs the
interstate nrvenent of water; but the coal s1urry ban was rnaintained,.

The crral srurry ban, as presently constituted, results in scne
potentiarly strange results. surprisingly, it. bans neittpr the
transtrnrt of coal by pipeline nor ttre use of water in a pipeli:re. !!hat
it does ban is the rnixing of the trso substances in a pipeline.

A coal slurry pipeline can be built and operated in the state so
rong as the neditm for transtrrcrt is other than water (g..g., rethane,

liguid carbon dioxide). Also, water can be used as the nediun in a
slurry pipeline so long as the substance being transported is not coal
(=.9., grrain, other minerals) . Erren though the coal slurry ban has been
justified on the basis of rninjmizing negative envi:rcnnental inpacts, the

constmction of a pipeUne for the conveyance of coal (without water) or

other strlcstances (with or without water) is not sr:bject. to permitting

under the state's Major Facility Siting Act123 or any other stateruride
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regiulatory scherne (eccept for possJJcle requirenent of an environnental

iJrpact statenent r:nder the lbntana Environnental po1iry a"t124).

Finally' because" the Yellcnustone Conpact has been ratified as a rnatter

of federal latr.r, it probably supercedes the lrbntana coal slurry ban in so

far as the ban pertains to diversions within the basin (l,tontarn could

still object to the appropriation under the general provisions of the

cdrpact). Thus, it is apparent why serious questions have been raised
about the porisy nerits of the coal srurry ban as well as its
constitutionality.

ldmerous experts have prorzided the ccnmittee with their views as to
the constitutionality of the coal srurry ban. Threir viev,rs have
generally been mjxed. Sr4>lnrters of the ban125 have jldicated that
Ivlrntana has both a strong constitutional and statutory basis for ttre
crcnsenzation of natural resources. Article rX, Section 1, paragraph 3,
of the State Constitution indicates that uthe legislature shall prevent

unreasonable depletion and degradation of natural resources." With tJ:re
passage of t4CA S 85-2-104, the Legislature has deterrnined that the use
of water for such a Fmrpose "is detrirrental to the conssrration and
protection" of the resource.

The Sporhase case recognized the legitirnary of state consenzation
IlEasures "to regulate the use of water in tines and places of shortage
for tlre prrpose. of protecting the hearth of its citizens.. .."126 The
questions for ltbntana, however, becone (1) whether such a ban violates
the equal protection clause of either tlre U.S. Constitution or tlre
l"lontana Constitutj-on; and (2,) whether a ban against coal slurry
pipelines violates the 'rdorfilant' interstate c€nnerce clause of the
federal Constitution by inpennissibly burdening connerce betraleen the
states.

The egual protection prcnrisions of federal and state law are
violated when differential treatnent is inposed by governnent on a

"sustr)ect'r class of persons or when a fi:ndanental jlterest is involved.
For instance, differential treatnent based on racial, religious, and, in
scne instances, ser<rral distinctions is alnost invariably illegal; and,
jn the rare jnstances when upherd, require a corpelring shcwJng by the
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gc'verrulEnt as to why the differential treatrrent should be allor^rcd.

Similarly, distinctions anDng persons or groups of persons that are nnde
as they attenpt to exercise iryortant fi.:ndanental rights (=_€.., the
right to vote, to travel, to privaqg) are generally r:nconstitutional.

For exanple, the U.S. Suprene Court has held ttrat a state could not deny
welfare palznents to persons who had recently nrrved into the state; to do
so hanpered those personsr fi:ndanental right to travel interstate.l2T
When not establishing a suspect classifj-cation or affecting the exercise
of a fundalrental right, distinctions between similarly situated persons

are generally alloared so long as a rationat relationship can be drawn
between the dlstinction and a legitimate state interest.

The lbntana coal s1urry ban distingmishes between the use of water
for coal slurry, which is not allosed, and other slurries or industrial

uses of water, which are allorr,red. While the ban discriminates on its

face agailst coal slurry pipelines using water, the distinction is not
dravrn on the basis of either a suspect class or flmdanental jlterest.

Thus, the essential equal protection guestion is whether llrntana can

denpnstrate a rational relationship between the coal slurry ban and its

stated interest in the crmservation and protection of the water

resources (or coal or other state resources, although this is not stated

in I,CA S 85-2-104) of rhe state.

Critics of the statutel28 ..grr. that the coal slurry ban is

irrationar in relationship to its stated purposes and cannot be

sustained. the ban does not conserve coa1, as the mineral can be nrrrzed

by other transportation nodes or, even, by pipelines using a transport

nedium other than water. lbr does the ban consen/e water: water can be

used for all other forms of pipelines.

In support of the statute, one celn argLre that coal- slurry is a

totally consunptive water use, unlike many industrial uses; that it

requires continuous, Iarge anpunts of coal to otrreratet and that it has

other environnental inpacts in the construction and operation of the

pipeline. The rreasure, therefore, represents a state policy whose

purpose is to closely regulate the slred and intensj-ty of coal

develolNent. Also, tlre Iegislature is uniguely situated to recognize
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the difference between the real possi-bilities of resurce depletion of

botJl coal and water by use of coal- slurry pipelines and the nrcre renote,

unrealistic possibilities of coal slurry pipelines using other nedia or

water-based slurry pipelines conveying substances other than coal.

Thris ccnrnittee is of the judgnEnt that the constitutionality of the

coal slurry ban could be sustajled against an equal protecti-on attack.

The state could probably dernonstrate the "rere rationality" test irposed

by the courts in their evaluation of distjnctions not based on

fundarcntal interests or suspect classifications. Ttre ban, honever,

nn:st also sunzive scnrtiny under the interstate cormerce clause.

lthe purpose of the qcnnerce clause is to prcnote connercial harnrrny

aIIDng tlre states. Ttre Suprene Court has indicated that the clause was

designed "to avoid the tendencies to,lard eccncrnic Balkanization that had

plagnred relations anrcng the colonies and later anong the states under

the Articles of Confederation. "l29

llhile the cururerce clause limits the exercise of state pcr^Ier which

burdens interstate corTrTerce, it does not preclude all actions or

lnlicies of a state sirrply because they irrpose soile burden on interstate

comlprce. Sone are allorred, and sone are not. The difficult inquiry is

deterrni-ning whi-ch are to be tolerated and which are to be precluded.

the first question to ask is whether the coal slurry ban

discrjminates on its face against interstate cerilIerce. lltre prohibition

against using water for coal slurry transportation purposes is not

facially discriminatory. It applies with egual force to both inter- and

intrastate uses of water for that purpose. Gre authorityrl30 houo"rr*,

has pointed out that IqCA S 85-2-104 was enacted in 1979 to replace a

prior statutel3l tfr.a barred only the in@qqlgte nrrrrenent of coal by

water s1urry. At that tjre, the Iegislature felt that such a bald

discrimination was unconstitutional. Thus, in this vier,r, even though

the present prohjJcition speaks of consenration and is not facially

discrirninatory, it is really a cosnetic touching up of a prior

unconstitutional prohibition. Overall, houever, unless the application

of the prorzision r:nreasonably burdens or interferes with interstate

cqrrerce, it probably will be upheld.
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Vthether a state act or regulation lnterferes with ccm[rerce turns

upon the nature and severity of the burden created and the local purpose

served by the act or regnrlation. lrlhere the act or regulation serrres a
legitirrate local purpose, the beneficial effects of the local interest
are balanced against the burden the act inq:oses rpon interstate
connt3rce. State acts will be upheld only where they incidentally burden
interstate connerce. The test beocnes one of degree. Ttre outccne
depends on tlre nature of the local interest involved and. whettrer it
could be prcnoted egually well with a lesser iJrpact on interstate

com[rErce.

Critics of the statutory ban argue that ,,coa1 s1urry pipeline

transportation systems, sinply because of their size and econcrnic scale,
crrntenplate the interstate rpvenent of coal to distant rnarkets.,, 132 As
these pipeU.nes generally use water as the nedirmr of transport, a ban on
the appropriation or use of any water, regardless of its guality, rrEry

unreasonably interfere with interstate comerce. I4ontanars interest in
protecting and conserving its waters can be pursr.red through other neans
having less irrpact on interstate ccmrerce. For instance, the ban
prevents the use of se\Arage effluent, gror:ndrrater aquifers containing

brackish water, or other poor quality water not fit for htman

c:nsunption or irrigation use.

Other conrentators respond, as did

Connonwe-alth Edison Co. v. l,lrntanar133

virtually all pipelines mn interstate is an "adrrentj-tious
consideration."l34 In Conrnrnr,,ealth, the court refi:sed to find that

l4ontanars crcal reverance tax discrjrninates against interstate ccmrerce

even though 90 percent of the coal was shipped to other states thereby

shifting the incidence of the tax t! utilities and resj-dents in other

states.

lulontana can also rnake a strong argunent that the statute serves

legitimate local purposes. The legislative history of the ban is

dcminated by concern for water quantity and gr:ality rather th,an econcrnic

protecti-onist nptives (although, with the Suprelre Court's finding that

water is a ccnnndity in its Sporhase deci-sion, state strategies to

the U.S. Suprene Court in

that ttre suggestion that
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enbargo water rn;ry ncrrr be constnred as econcrnic protectionisn). Also, as

one writer has obsenred:

[I]t must be rerelnlcered that the rurderlying econcrnic interest

behind any challenge to l{rntana's statute is the assurance that
coal can be m:ined and transported out-of-state for industrial use.
Tte statute does not prevent the mining and transportation of coal.
A slurry line can still be constnrcted,..r:nder the ccxrnpn carrier
1a\^t...Other liquid or gas nedia are available...A pipeline that has
access to water nuight involve lower q>erational costs for shitr4:ers
and utility conpanies, but slurry proponents cannot claim a
constitutionality guaranteed access to the cheapest transtrnrtation
nedir-un. il 135

In conclusion, the cqnnittee agrees with the obsenration of
Professor AlberE. Stone of the University of l4ontana School of r.avr: the
constitutionality of the crral slun1r ban under the interstate connerc€
clause is "a close question, too close to permit reliance upon tlre
statute. "136 Ttre consequence of ttre state being lrrong in terms of the
ultirnate defensibility of its ban are severe: the water csuld be
appropriated without sigrnificant palznent to ttre state, the pipeline
could be constmcted outside any sigrnificant state regulation (o<crepting

the l{cntana Enrironnental hliqg Act), and the state could be liable for
tlre prevailing partyrs attorney= f""=.137
D. Adiudication of pre-1923 Rights

!{e previousry discussed (-"rrpr" p. r-15) the lack of an effectivre
water reqerdation or perrnit qgsten until the passage of tlre Water Use
Act in 1973. Even with tiat statute, nu.rch uncertainty was left
conoerning the guantity and priority of individual pre-1973 ',use

rights." The 1-973 Act established a stream adjudication procedurel3S to
quantify these pre-1973 rights, and tlre first adjudication was initiated
in the Pomler River Basin.

ttte 1973 adjudication process proved to be extrenety surbersone.
Ttte procedure required o<tensive field lvork including having DNRC
personnel walk watenays to disccnrer all ttre unrecorded, unasserted, and
unlcncnm water rights. Additionally, the federal goverrurEnt sought to
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relno /e the adjudication of federal and Indian resenred rights to federal

s3urL bn the basis that l4cntana did not have an effective adjudication

alternative unden^ray in the state courts.

In response to these difficulties, the Legislature in 1979 passed

sB 76139 which put in place a ne!^r general stream and gror:ndnater

adjudication process. Thre bill created a specialized water court

divided jnto tlre follcnuing four divisions:

1. Yellovrstone Basin;

2. tvtissouri River and its tributaries belour the nputh of the

l,larias River;

3. lulissouri River and j-ts tributarj-es upstream frcrn the lttarias

River to its various headruaters;

4. Waters west of the Continental Divide (the Clark Fork and

Kootenai drai-nages).

Senate BiIl 76 substituted a clajms process for the field

investigation process. Water users asserting a claim to an oristing

right to use gror:nd or surface water arising prior to July 1-, 1973, were

required to file their claim to water by April 30, 1982; over 200,000

claims were eventually filed.

After consideration of the clajms by special water rnasters in each

division, with the assistance of DNRC, the water judges formulate

preliminary decrees for individual basins or sub-basins specifying the

priority date, quantity, and other features of each recognized water

right. After otrportunities for hearing objections to the prelirninary

decrees, the water judges issue final decrees wtrich are appealable to

the lulontana Suprerre Courb.

To date, three firnl decrees involving L0,716 claims have been

entered; and 26 sub-basins, involving 46,726 clairns, were predicted by

Ctrief water Judge W.W. r-esstey 140 to be rendered to final decrees by

the end of 1984. Ore of the final decrees - the Little Pcnnlder River

involving l-0,302 claims - was conpleted in l4ay 1983 under the 1973 lalv.

Judge Iessleyrs report appears as Table 6. He predicts tlnt the

adjudication process will be conpletecl by fggO;141 the T:release report

predicts itwill take 10 to 20 years to finalize all the decrees.L{2
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The intention of this general adjudication process is to also

ql:antify federal and Indian resenred water rights. How this is being

apprcached is tLre sr:Jcject of ttre ne><t section.

E. Federal and nrdian Resenzed Rights

ltte resenred rights doctrine has been developed b,y the courts to

ensure that Indian lands and public lands set aside by the federal

governrnent for a lnrticular pur?ose will have adequate water. The

doctrine dates frcm the U.S. Suprere Cor:rtfs 1908 decision in the case

of winters v. United States.l43 The resenzed rights doctrine tr,as major

inprications for nnny western states. Because the priority of the
federal or Indian water rights dates frcrn the date the reservation was

created or the pulclic lands were withdrarryn for a particular use, the

rights are frequently senior to rnany existing rights on a stream. Itrere

is uncertalnty as to the anount of water necessary to serve these tribal

and federal lands; and, because the rnajority of these claims have not

been adjudicated or othennrise quantified, state gcverrurents as well as
ju[ior water rights holders faoe an un]sicr^rn "wild card." and are

frequently unable to reliably plan for the future rnanagenent of their

waters.

Thris section revier,us the origins of and basis for Indian and other
federal resenred water rights. Ttre section also descriJ:es lbntanats

experience with federal resenred water rights - particularly through the

Itlcntana Resenred Water Rights @rpa.ct Connission - and concludes with a
discrrssion of sorre of the inplications for state water poli{, water

narketing, and the interstate rnrverent of water.

1. Ttp Winters doctrjne and Indian water rights

Winters was tlre first well-l<rro,vn case to bring the question of

Indian water rights before the U.S. Suprene @urt.. The United States

brought the case to prevent non-fndj-an settlers upstream frorn the Fort

BelJoap Indian Resenration in ltbntana frcrn diverting water needed by

tLe Indians to irrigate their land. The resenzation had been created as

the result of an agreenent beth/een the triJoes and the United States,

vttich was ratified by Congress on May 1, 1888. While the agrreenent did
not spec.i-fically rention water rj-ghts, it did state that the purpose of
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TABLE 6:
Status of Oeneral Stream Adjudication

(Under HCA S S5-2-20t m of October l,
Process

| 984)

ilo-0lctAll,ls

| 0,302

214

200

0a$til

421
42J

38H

59H

FIML DECREES
Little Power River and
Powder River belour Cleer Creek

Little Pliwuri Trib

Little f-lissouri Trib

$ubtotal

PRELII'IIMRY DECREES
@ Creek

Redwater River

0'Follon Creek

Wiliow Creek

Fisher River

Lower Clork Fork

Yaak River

Kmtenoi River

Flint Creelr

Rmk Creek

Dearborn Riven

'"fudith River

]'ldlson Rlver

$outh Fork Flathead River

Middle Fork Flathead River

Swon River

Big Dry

400

40P

42L

4rN

76C

76N

758

76D

76qJ

76E

4tu

4ts

4tF

76)

761

76K

400

10,716

905

1,885

2,797

|,432

237

1 ,128

97

1,395

99?

707

859

5,230

2 ,715

t2l

226

553

2,938

TY -T2a



761'l

43BV

438

39F-J

39E

39F

390

BASINS T}IAI WILL
I'liddle Clark Fork Rivar

$wetgrmo Creek

Upper Yellowstone

Little Bearer Creek

Bor Elder Crek

Little Ilisouri River

Bewer Creek

BASINS TTIAT WIIL
Upper Clark Fork

Fork Peck

BE PRELITIIilARY IN SEP/OCT IgE'I
2,486

658

4,675

961

2,512

2,901

665

BE PRELIHIMRY IN NOV/DEC I9B4
4,625

. 2,936

Subtotal

TOTAL CLAII.I$

45,726

87,442

760

4AE

Sanrce W.W. Lessley, l'lontana Chief Water Judge (0ct. l9S4).
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forming the reservation was to encourage the Indians to abandon their
ncnradic way of life and adopt agriculture as a "pastoraL and civilized

1 A A

PeoPIe. 
ttra'r

In the litigation, the non-Indian settlers argrued that tlrey had
secured senior rights under lbntanars prior appropriation system and
that they were entitled to protection against subsequent apprcpriators,
including the resenration Indians. Ultirnately, the U.S. Suprerne Court
upheld an injunction restricting the upstream diversions of tlre
non-Indians and said that water for the resenration had been resenred by
irrplication when the resenration had been established. Tlrese waters
were "exenq>t fron approprj-ation under the state larusr,'l45 and were
superior to those rights previously acqr-rired by the non-Indians. fhus,
the doctrine of prior appropriation, radrich holds that water rights can
be established only as the water is actually put to beneficial use, does
not apply to Indian resenrations. Consistent with the decision by tlre
tlnited States to provide a penEnent hcneland for the Indians was the
inplied resenration of water necessaq/ to accrcnplish that pu4)ose at a
tine when the Indians hrere able to develop their resenration. V{Lren the
right is finally exercised, it dates back to the date of the resenzation
and has priority wer intenzening rights created under the state system
of prior appropriation.

Winters set forb.h the contours of the resenzed rights doctrine; it
took the Suprenre Court. until 1963, hcnrrever, to clarify trchr Indian
reservecl water rights rnight be gr:antified. tn arizona v. Ca1ifornia,l46
the Suprene Court examined the water rights of the lq,yer Colorado River
Indian reservations in order to allocate the waters of the Cokrrado

River. The Court reaffirned the resenred water rights doctrine of the

Wi-nters case. In fact, the Court extended the doctrine to include

Indian resenrations established by e<ecutive order in addition to those

created by Congress. The CourE also extended the resenred rights

doctrine to include other federal resenrations, such as wildlife

refuges, and rnaintained that tlre United Statest intention was to resen/e

sufficierrt water to neet the needs of all resenrations in the future as

well as at the tirc thev were created.
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approved the standard of "practicably inigable acreage"147 ^, one

criterion to be applied in the quantification of resenred Indian water

rights.

2. Other federal resenzed rights

As has been prerviously indicated, the reserrred rights doctrine has

also been ectended to pr:b1ic lands reserved for a particular

gwernnental purpose. If Congress creates a park, national forest,

wildlife refirge, fidlitary base, or other ure of pulclic land, the

resenration of land also irrplies Congressr iltention tp reserve water

sufficient to acccnplish Congressional purposes. As is the case with

Indian water rights, the priority date for the federal water right is

the date the public land was withdrawn from the public domin or

resenred for a particular purpose. the water need not actually be put

to use; but, when j-t is, the use has priority over intervening rights

created rxrder a state system of prior appropriation. Reserved water is

lfuLited to the anumt necessattrr for the resenzation's specific purposes

as set forth by Congress, the President, or other e><ecutive official at

the tine the resenration was created. Itrus, in tlnited States v. Nry

Itb:<icorl48 ofri"f, involved resenred water rights for a national forest

created in 1899, the Sr:prene Court rejected the federal gorzerzurentrs

claims on water for wildlife, recreation, aesthetics, and stockratering

because the purposes contained in the Onganic Act of the Forest Senrice,

vihich created the reservation, inctuded only insuring a tinber supply

and protecting watersheds.

3. lbntanafs Resenred Water Rights Conpact Connission

Itrc guantification of water rights assist a state in the nnnagenent

and develcpnent of its water resources. Adjudication of water rights

withjn a river basin is t1pically handled by state officiats through an

a&ninistrative or judicial proceeding whereblz all water rights are

quantitatively deterrnined and usage priorities assigrned. Since ttre

passage of the lulcCarran Aren&nentl4g in Lg52, the federal goverrurent has

waived its sovereign imrunity and consented to being joined in state or

federal court in general stream adjudications. Indian water rights were

e<enpt frcm zuch state adjudications until 1976 when the Sr.rprene Court
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rufed in Colorado River Water Oonsenration District v. United States
1 < n

lAkin)'-" that the lcbcarran Anen&nent also enables state courts to

part of aadjudicate fndian, as well as federal, reserrred rights as
ccnprehensive statenride adjudication process.

rn 1973, lbntana had passed a oonprehensive water use Act151 to
adjudicate all water rights. Sone Indian trj-bes felt this act might
assert. i:rpennissable state jriri-sdiction over Indian water rights. In
Lg75, the United States filed =.rit152 in federal court to ad.jud.icate the
resenred rights of the Northern Cheyenne and the Crcn,r Indian
resenrations. By 1981, the united states had filed suitsl53 for the
renaining five resenrations.

Ercouraged by the Suprene @urt' s 1976 decision in Akin, however,
Ivlontana revised its Water Use Act in 1979 to create a state cotrrt
adjudicatj-on p.o"""=154 fo, the conpretensive adjudicatlon of water
rights including federar and rndian resenred rights. A1so, in an
attenpt to resolve the problem of reserved rights, the state Legislature
created the l"Iontana Resenzed Water Rights Corpact @nnission.I55 fhis
nine-nenrber corTrnission has the authority to negoti-ate on behalf of the
state and submit for legislative approval ccnpacts with federal agencies

and the Indian govefiment. Any coirpact must be ultimately approved by
the r.egislature, the gorrernlng body of the trjbe (jrr cases of rndian
rights), and the congress. so long as negotiations for a curpact on
federal and rndian resenred rights are bej-ng pursued in good faith, all
proceedings to adjudicate those resenzed rights in the statets general

adjudication process are to be suspended until the congnct hns been

ratified. If ratification has not been obtained by July 1985 (and the

Iegislature does not other:v,rise act), the suspension will termi:rate,

federal and Indian claim-s witl have to be filed in the state

adjudications within 60 days thereafter, and the Ccnpact Ccnrn-ission will

cease to exist. Based on the Suprere Courtts decision in Akin and

Ivlontanars subsequent creation of a statewide adjudication procedure, the

federal district courb. disnissed the seven cases which the federal

governnent had brought in behalf of the Indian resenrations.
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Itrntana and other western states, hcnever, have prcnrisions in their

enabling acts and constitutions ttnt purport to disclaim jurisdiction

orzer Indian 1ands. Tn a 1979 case decided by the U. S. Court of Appeals

for the T'enth Circrrit,156 the court. held that such disclai:rer provisions

in tr{er^r l,bxico larp did not deprive the state scrrts of jurisdiction to

adjudicate Indian water rights. Yet, I{cntanars and Arizonars disclainer

prorzisions r,rere litigated in appeals before the Ninth Circuit Court of

Appeals in the cases of ucrthern Cheyenne rtibe v. Adsit157 and San

Carlos Apache rribe v. arizona.158 ftre Ninth Circuit mled that, based

on the statesr disclairer provisions, l4ontana and Arizona did not have

jurisdiction to adjudicate Indian water rights pursuant to the lffiarran

Anen&rent.

Because of the conflict between the Ninth and Trenth Circuits, the

U.S. Sr:prene Court accepted the cases for revierri and, in JuIy 1983,

nrled159 that even in states where the ernbling acts purport to disclaim

state jurisdictj-on over Indian affairs, the l4cCarran Arnendrent allcnvs

state jurisdiction in ttre grrantification of Indian water rights where a

general stream adjudication is undenrvay. In a footnotel60 hcr*,r"r, the

Court indicated that the state court is also the fonm for determining

vd:ether, in a particular case, Indian water rights should be adjudicated

in a state proceeding. On the basis of ttre uncertainty cased by this

footrote, the lbntana Attorney General has petitionedl6l the ltrrntana

Suprene Court for a writ of supenrisory control so that an o<peditious

deterrnlnation can be rnade as to whether state court adjudication of

Indian and federal rights is appropriate.

After the fornation of tlre Conpact Conmission, the seven llontana

tri-bes and those federal agencies clairning water rights within the state

were invited to trnrticipate in negotiations with the ccnrnission.

llegotiations have been undertaken with the lbrthern dreyenne Tribe, the

Siou< and Assiniboine Tribes of the Fort Peck Resenration, the

Assiniboine and Gros Ventre Tribes of the Forb Belknap Resenration, the

Crqu Tribe, the Rocky Bclz's Ctrippera-Cree IYibe, the I\rrble l4or:ntajn

Chippeoa Tribe of }dorth Dakota, and the U.S. Departnents of Agricrrlture,
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Interior, and Defense. lltre Flatlread lYibes decided to terrninate

negotiations in May 1981, and the Blackfeet never agreed to enter.

Ttre cqnni-ssion has not concluded any con$>act with a federal agency
or a tri-be. A proposed Fort Peck-llcntana water rights ccnpact had been
scheduled for subrnissj-on to the 1983 Legislature, but the Conmission

notified the tribe in April 1983 that the prcposed corpact would not be
subndtted for ratification. fn part., this decision was due to serious

ccncerns being raised b1' other state agencies about the terms of the

aqreellEnt. In Pafr, the decisj-on was made to await the Suprene Court's

decision in Msit. Although the tribe itself had not approved the

agreerent' Fort Peck representatives have suggested that the state did

not negotiate in good faith.

Ibntanars victory in the 44E!t case no doubt has strengtJrened its

bargaining posi-tion with the tribes. Since 1983, negotiations have been

nost active wittr Crour, Fort Peck, and lbrthern Clreyenne. ft is

undertain whether tkre ccnmission expects to subnrit proposed ccnpacts to

the 1985 legislature.

4. Inplications for l{cntanaf s water poliqf, water rnarketing, and

the interstate irpvefient of water

Until guantified, Indian and federal resenred water rights share in

creating great uncertainty for lbntana, its govemrrEnt, and its citizens

in the nunagenent of those waters. Ihat uncertainty harpers the

creation and irrplenentation of a coherent and reliable state water plan,

the reservation p.*."",162 and the attainnent of other elenents of

state policy. Ttre uncertainty is manifested in questions as to the

guantity of water resenred and its priority date. ttntil such

determinations are rnade, all potentially subordinate rights are clouded.

One significant difficulty with outstanding resenred rights is in

obtaining the ccnpletion of the staterride adjudications of water rights.

A11 nonreseryed water claims were required to be filed by April 30,

I9B2i and the state water cor:rts are expeditiously develcping

preliminarl decrees. Judge Lessley, the CLrief Water Judge, has vcx,red to

ccrq>lete all preliminary decrees by 1990. So long as resenred clajmants

are participating in negotiations with the Ccnpact Ccrnnission, tkreir
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clajms need not be filed. upon cessation of negotiations' or if a

ocrrpact has not been apprcnred by July 1, 1985, the resenzed claims rmst

be filed with in tlre staterr,vide adjudication process and treated

similarly to all o'ther claims.

Ttre question posed for the 1985 Iegislature is whether the life of

tlre Corpact Ccnmission should be o<tended beyond July 1, 1985, and the

negotiation process continued. ff negotiations are ortended beyond

1985, nrarry preliminary decrees will rennin subject to the qtrantification

of resenred rights. At best, negotiated agreenents m-ight be

eqgeditiously reached and incrorSnrated jnto the decrees. At r,rcrst, the

negotiation process might be open-ended with the possibility of

protracEed negotiations, deadlock, and years of sr:bseqtrent litigation.

If delay is tlre probable result of continued negotiations, it may be

better poIicry to allqrtr the cqnnission to termi-nate and force resenred

right claimarrts irrto the stater,vide adjudications. llttis action would

acelerate any litigation that would eventually be filed. The state

could remail willing to negotiate (ttrrough the Attorney @neralrs office

and DNRC) with any party. Both departrents, horever, would require the

additional resources necessary to undertake this mixed

litigation/negrotiation strategy .

Ortstanding federal and Indian resenred water rights claims may

harper tlre ability of ttre state to prepare for or particilnte in an

interstate apportionnent of the Missouri River. Ortstanding clajms make

difficult the preparation of a state water plan - so inportant (as has

been seen tgnfg p. IV-151) in conducting equitable atrportionnent

litigation. Grtstanding claims rnEly also interfere with the state's

ability to develop a negotiating position vis-a-vis otlrer states. If

resenzed claims are relatively srnll, Irbntana crculd agree to having

those claims charged against its share r:nder a negotiated interstate

ccnpact. If ttrey a:re large, lbntana rmuld urge that they be charged

against the entire basin.

Finally, uncertainty as to federal and Indian water rights

interferes wittr ttre evah:ation of water rmrketing prcposals. Cenerally,

these outstand.ing claims nnke nrcre difficult the determj-nation of
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whether the state has surplus waters for sale and where they might be
located. Specifically, Indian tribes themselves rn;ly becrcnre sellers and
Iessors of water thereby corpeting with ttre state irr the regional
water nnrket. Ttre ability of rndian tribes to serl or lease for

off-resenration use those waters that have been set aside for the tri-bes
on the basis of potentially irrigable acreage is sti1l regally
r:ncertain. llhere is sonre precedence for off-resenzation leasing of
rndian water by the Papopos in arizona and to the City of Los Alanps in
I\trevv i\Exico. Ttre leasing of Indian water for on-resenzation uses is npre

*rra-rr.163

In ocnclusion, it nny be in the best interests of the state to
conclude as expeditiously as possiJrle the equitable adjudications of
reserved water rights. certainly tlre state gains by its ability to
proceed with infornlal water plaruring. Ttre tribes and federal agencies
may also gain by having actual specification of their water rights.
hrt, state officials need also reocAnize their responsiJrifity to ttre
needs of Indians as state citizens. Indian tribes rnay have to overcrcrne
a cultural adr,rersion to the notion of quantification of water and
freguently lack the resources and ecpertise necessarlr to project water
needs. Ihe adjudication process must be sensitive to these concerns.

EVeryone will gai-n by a conclusion of conflict cnrer the issue. It
is left to the 1985 legislature, ho,rrever, to resolve the difficult
question of whether contjruation of the Oonpa.ct Conrnission and its work

is the rnost expeditious route to the fair qr:antification of these

rights.

F. State Water Planning

Section 85-1-203, I\CA, which was originally passed in 1,967 and

revised in 1974, requires that DNRC fornmlate, and with the apprcnzal of

the Board, adopt "a conprehensive, coordinated nmltiple-use water

resources plan" for the state. ILre plan, vfiich can be fornulated and

approved in sections, is regr:ired to set forth "a progressive program

for the consenration, developnentrand utilization of the staters water

resources and propose the nrrst effective neans by which these water

resources nny be applie-d for the benefit of ttre people.u164 The Section
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requires that ttre plan be adopted only after properly noticed public

hearings. Ttre Section also requires that the plan be sulunitted to each

general session of the l"egislature.

Ttre DNRC, r:nderscoring the need for a dynarnic plan, has indicated

that ttre state water plan consists of various studies r:ndertaken by the

department over ttte last several years. These include:

(1) tlpper Missouri River Basin Level B Study Report and Erviron-

nental Inpact Staterent (l4arch 1981)

Ttle FUture of tlre Yello,vstone . . ! ? (January L9771

Missouri River Basin Water Resources l4anagenent PIan (l4ay

1980)

Tkle Missouri R:iver Water Resources Plan (Augrust L9771

The Flathead River Basin Ievel B Studv of Water and Related

Iands (l-976)

(6) Sunrnaqr Reporb, Ilpper It4issourl River Basin @operative

Special Study, ltbntana (Febmarlz 1982)

l7l DNRC InventorT of lrrigable Iand Resources of l4ontana (t]pdated

periodically)

(8) A Water Protegtion Stra@y for lbntana: Missouri River Basin

(7e821

lthile Section 85-L-203 contenplates serial develorgxrent and adoption

of ttre corponents of the state water plalr, only one curponent, the

Flattead River Basin Level B Study, has been fornally adorpted ttr:rough

the pulclic hearing, Board of Natural Resources and Consenratj-on

atrprcnral, and subrnittal to the legislative process specified by the

statute. As has been discussed in Chapter 3 (gp!* pp. III-8-11), tlre

preparation of such a plan rnay be very inportarrt to the state in an

equitable apportionnent litigation. Ttre state's legal position r,rculd be

weakened by a shooing tlrat it had not curplied with its or/vrl procedr:res

for the adcption and approrzal of such a p1an.

G. State Water Der,relqxnent

lbntanars Water DevelcSxent Program was established by the

Legislature in 1981. In addition to technical assistance prcvided by

DNRC' the program provides rroney for water project constnrction tJlrough

(21
(3)

(4 )

(s)
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(1) a $1.5 million grant program funded by revenues frorn tlre c.oal
1 A q

severance tax;*"" l2l a $5 nr-il]-ion 1oan program funded by ttre prooeeds
of general obligation bords;166 and (3) a $250 million loan program
funded by revenue bonds and backed by the revenues from the coal
severance til.I67 The grant and snaller loan program are available to
state agencies, local governnents, and private parties. The larger 1oan
program is available only to state agencies and local goverflrEnts.

B1z law, all grants and loans nmst be approved by the Legislature
pursuant to a plan subnLitted to each biennial 

".""iorr.168 
since the

1983 session 18 grants totalling $1.3 rnillion, 23 projects totalling
$2.2 rn:i1lion through the snaller loan program, and 15 projects totalling
$10.5 million through the rarger roan program have been runaea.l69

During the 1985 legislative session, tlre DNRC will be sulcmittinq
its report for projects proposed over the noct two years.
H .

One ei-enent of trbntanars water law and policy that is unique arrcng
the states i-s a statutory program that al1or^rs water to be resenzed in
the present for preferred uses in the future. Although adopted as trnrt
of trbntanats corprehensive water use Act in rg73,r70 the water
reservation traces its history to creation of tlre State water
Conservation Board (SI^ICB) in 1934. Recognition of the need to "preseraze
for l,xlntana's prior right to use water for its projects as against
clajms which night subsequently be nade for water used by dovrnstream
states" occurred as early as 1960 in a report sr:lunitted to the
r.egislature by the qrrcts.171 The board vievsed its program, which had
auttrority to file water appropriation docr:nents on all r:nappropriated
waters of the state for uses in future projects, as the state's
investnent in the develotrxrent of its water resources.

The water reservation system serves as an furporLant way to guantify
and docunent potential uses as well as sr:lcstantj-ate the viability of
those potential uses. lvlontanars statsruide resenration systern allcrvrs
state agencies, politj-cal sulcdivisions of ttre state (including

municipalities and consenration districts), and the federal gorrernnent

to apply to the Board of Natural Resources and Consenration "to resenre
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waters for ocisting or future beneficial uses or rnaintain a rninjnnun flcw

or qnality of water. ..."I72 The statute excludes industrial users frcnt

directly resewing water.

The board must grant or deny a resenration based on the follcnving

criteria:

(1) the pu4ose of the resenration;

(2) the need for the resenration;

(3) the alrattnt of water necessary for the purpose of the

resenration; and

(4) whettrer the resenration is in the public interest.

ftre only application of lbntanafs reservation systern occurred in

ttre Yellcnrstone Basin. llLre irrpetus for the Yellotrstone resenrations

cane frcrn a flurry of applications for large quantities of water front

energy ccnpanies in ttre early 1970s. In reslnnse, the L974 Iryislature'

fearing potential danratering of the free-flo,'ring Yellorstone, adopted a

ncratorir.un tJnt suspended applications for large guantities of water.

Drring the noratorir:m, DNRC devetoped octensive studies, including an

environnental inpa.ct staterent (EIS), on the basin.

Orer the ne<t four years, the board conducted an e:<tensive hearing

and revierr process that result€d in the folloruing resenzations: (1) 5.5

rnillion ac-ft for instream flcrrrs; (2) 655,324 ac-ft for firture

i:rigation of 235,000 acresi (3) 60,913 ac-ft for municipal use; and (4)

1.2 million ac-ft for offstream storage.

Under the terms of the Yellon^rstone resenrations each resenrant nnrst

within ttrree years sulcmit a detailed plan identifying projects to be

derveloped, including a list of acocnplishrents to date, a construction

sclredule and a schedule for putting the resenred water to beneficial use

that specifies the timing of econcrnlc, engineering, soils, and other

studies. Preliminaqr engineering plans must shcw tlre capacity' size,

and location of the works. Because the application-permit procedure is

by5nssed, the resen/ant may ccnnencre crcnstruction on apprwal b1r ttre

board of a detailed engineering plan. IJpon revj-eur of either the

prelimj,na4z plan or detailed plan, the board nay approve' nodify' or

deny the plan on criteria tiat include the nonavailability of water,
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inadequary of the proposed diversion, iacurpatibility with 1ocal and
regj-onal planning efforts, failure to neet the basic interests of ttre
people of l4ontana or tlre cbjectives of the resenration, nonccnpliance
with state or federal larr'rs or erlironnental standards, proposed uses not
beneficial, or the failure of the plan to denpnstrate adequate and
reasonable consenration neasures or to shcx,v that it is not reasonable
and is speculative. Ttre reservant is to submit an annual progress
report to ttte board. At least once eveq/ ten years the board will
revienr the plans to ensure that the objectives of the resenration are
being net and rnay at that tjrre octend, nodify, or revoke the resenration
upon findilgs that Irrery include failure of anticipa.ted denand to
naterialize, inadequate facilities, nonccnpliance with law, and use of
the waters for other than beneficial use. Tlre resenzation is to be
perfected within a set tine; rnst of the reseryants have r:ntil the year

2000, sone until the year 2002.

The resenration system, although applied in only one basin to date,
represents an essential tool in pranning and nnrnging the use of
l'trontanars waters, Hc[^/ well resenzations, as currently constnrcted,

tvtculd rel:ve to protect l4cntanats right to firture water develoSxrent in an
interstate setting is an untested question. ctr,apter 5 o<plores the
usefulness of the reservation qgstem j-n the interstate arena in further

detail (gtfr" at pp. V-46-48).

I. The Public Trust Doctrine

The lbntana Sr-rprene Court has recently reached tho decisions

recogrrizing the pr:lclic tmst doctrine in lbntana 1ari. In both lbntana
1 ? ?

Coalition for Stream Access v. Orrran (Oearborn River)''' and }bntanra

balition for Stream Access v. Hildreth (Beaverhead River) rttn *" court

held that the public is entitled to recreational use of all of l"lontarra's

waters that are capable of such use. The limit of the pr:lclic's right to

use these waters is, under nornnl circr:mstances, thre high water nnrk.

the public may cross private property in order to portage arorxrd

barriers in the water, but the portage must be acccnplished in the least

intnrsive manner.
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Ttre public trlst doctrine has had inplications in other states

besides as it affects the recreational use of tlre beds of lakes, rivetrs,

and streams. Because the doctrine is nerur to }bntana, it is difficttlt to

predict. hcnrir lbntana crourbs will sr:bsegrrently interpret and apply thre

doctrine. ltre purpose of this section is to describe the origin and

content of the pr:lc1ic tnrst doctrine, as well as to e><plore the possible

irplications the doctrine rnight have on water rnarketing and the

interstate npvenent of waters.

1. Onigin and content

The public tmst is a longstanding doctrine having its roots in

both civil and cqnnrn law. Thre doctrine requires a high leve1 of care

(in essence, a fj-duciary obligation) by governnent as it deals with the

resourc€s of "cctrrrrrrn heritage" or of "special character" withj-n its

jurisdiction.

Historically, the doctrine has been applied to protect public uses

and access to and upon navigable waters for passage, ccflrrerce, and

fishery. Ttese r@ts, hor,vever, should not mislead poliqgnakers as to

tloht the essential Frrpose of the principle may be applied in

contenporary situations. Although the doctrine evolved with respect to

navigable waters and to eoonqni-c and sr:bsistence uses, the rationale

bettind the doctrine rnay equally apply to other natural resurces and to

guard rrpre cantemporartr/ uses.

An irrportant pr:blic trust case of ttre nineteenth centurlr, vrlrich

ultimately reached tlre U.S. Suprene Cor:rt, describes the apptication of

the doctrine as well as indj-cates hcn^r it nuight apply to ltcntanars water

sj-tr:ation. In 1869, ttre lllinois legislature grranted to the Illinois

Central Railroad 1000 acres of tidal and subnrerged 1and, representing

virtually Chricagots entire waterfront. lltre railroad was only limited in

tftat it could not obstnrct the harbor or inpa.ir the pr:blic's right of

navigation. Also, the legislature retained the right to regrulate

wharfage fees when docks were built.

Ihinking better of the transaction, the legislature later rescinded

the grant, and tle legality of the rescission (with nottring nore than

incidental corpensation) was upheld by the U.S. Suprene Court. in
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rllinois Central Railroad v. rllinois (1g92).175 TLre Cor:rt declared
ttrat one legislature does not have the pcrr/er to "give away nor setl ttre
discretj-on of its successor" to "e><ercise the po,vers of the state'r j:r

the o<ecution of the tmst and that legislation "wtrich nay be neded one
day for the harbor rray b different frcrn the legislation that rmy 59
required at another dry."176 Tkre court did recognize, hcnrwer, that
scrTe IErceIs on the waterfront cor:}d be granted free of trust as long as
they furbhered trust purposes.

other applications of public tmst considerations have been rnade in
l4assachusetts litigation to invalidate orcessive delegations of
authority to a private cCInpany to develcp and operate a state park and

1 1 1

ski arear'" in wisconsin cases to invalidate legisration which had
authorized a private developer to drain a lake for a housing

1 1 4
develotrxrentr^'- and to deny 1ocal governnent pcx,r€r to use a fishing
stream for inconpatiJrle electric pcrrer g"rr"r.tiorr.179 ILre pulclic tnrst
doctrine has also been asserted in a trennsylvania mling that, where
destruction of a public resource is justified because of an overriding
public purpose, there should be reasonabre efforts of mitigationrlSO irt
l&crth Dakota, where a court prevented the issuance of water
appropriation permits for crcal greneration facilities until corptetion of
a conprehensive water use plan that took into account instream uses such
as navigation, conrrprce, and tisning;l81 and j-n a Nau Jersey suprerre
Court decision recognizing the public's ancillarlz rights of both
reasonable access to and use of privately cruned portions of beach areas
to enjoy tide1ands.l82 rn a 1984 decision, the rdaho Strprene court
recognized the public trrrst doctrine in that state but upheld a grant hryz
the state lands departnent of the issuance of a lease to a private ch:lc
for the constmction of a private docking facilier on a navj-gab1e lake
(on the basis that a fee sinple interest was not being 

"onveyed1.183
Ihe California Suprene Court's decision in National AuduE>n Society

v. superior court.l84 (discussed supra p. Tr-71, horerzer, is the nnst

staeeping declaration of public trust considerati-ons. Ttrere, the court

held that the pulclic trust doctrine applies so as to protect the

navigable waters of l'lono Lake frcrn harm caused by diversion of
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non-navigable tributaries to neet tlre water needs of Los Angeles. Ttte

sturt indicated ttnt the doctrine protects changilg public needs for

ecrclogical presenration, open space rnaintenance, and scenic and wildlife

needs - as well as the traditional concerns of navigation, csmlprce, and

fishing. The court j-ndicated that the state, as public tnrstee, has a

crcntinuilg duty to protect the pecplers conmcn heritage of streams and

Iakes through continuing a&rLinistration of the trust. Read broadly' the

decision nay nean that water rights under Californiafs appropriation

systen can never be acquired independently of the public trust. @urts

and ttre staters water agencies have rcncurrsrt jurisdictlon to determine

whetlrer public tnrst crcnsiderations have been satisfied, and the

California State Water Resources Control Board is ncrp applying pulclic

interest criteria to its permitting functions.

As previously indicated, tlre lbntana Suprene Court, in its Curran

and Hildreth decisions, has applied the public trust doctrine to stream

and strearnbed access. It is too early to determjne hour ttre doctrine rnay

be atrplied in srrbsequent cases. It is inportant, hooerzer, to recognize

that the l{rntana Strprene Court also based its holdings on Article IX,

Section 3 of the }4ontana Constitution: "AII ... waters ... of the state

are the property of ttre state for the use of its people ...." Thus,

witlt the linkage of these tlrro dostrines in the sane decisions, the court

seems to recognize that parbicular scnrtiny will be applied to water

nnnagenent decisions involving pr:lc1ic1y iJrportant waters. For this

reason, pr:blic interest considerations are analyzed for each level of

policry options for the Iegislature set forth in Chapter 5.

2. Inplications

As the ccnmittee has been specifically enpaneled to study the

desirability and feasibitity of j-n-state and out-of-state nnrketing of

water, it is nec€ssary to speculate what irrplications the public tn st

doctrine might Lr,ave for such proposals, in specific, and for other

policy options, in general.

a. Inplications for water narketjng

Ihe pr:blic tmst inplications for nrarketing probably are different

dependent on (1) whether the narketing is of currently appropriated or
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unappropriated waters; (2) the tlpe of diversion; and (3) who does the

rf currently unappropriated waters are so1d, the pr:blic tnrst
doctrine may have prospective application requiring that iJrportant
public uses of the water be protected. ff the waters are ctrrrently
being used for navigation or recreationar purposes, if fragile
ecological systerns depend on the present florr,r of the water, or if the
flovs is lour or unstable, only rninirrnl diversions may be tolerated r:nder
the doctrine. The use of the proceeds frcm water sales nay influence
whether a court will allcrar significant inLerference with public rights
in the waters. If the proceeds frcrn the sales are invested back into
tlle resource (e.g., recreational facilities elsewhere, wildlife habitat
protection) or dedicated to a pennanent "heritage"-t14>e trrst firnd, a
court probably would be nDre incliled to apprcve diversions tt1at
interfere with e>risting pulclic rights. At present, DNRC has the
opportunity to apply the public interest criteria of I'ICA s Bs-2-3rr,
which address rnany of these concerns, to perrnit apprications.

Tlre sale and diversion of e><isting appropriated rights involve a
change-of-use application processed with ownc.185 Ttrese change of use
applications must be approved as long as they do not cause injury to
others. TLre public trust doctrj-ne nay require that DNRC reviq,s a
ctnnge-of-use application with greater scmtiny for potential

interference with puJclic rights. Also, it has been .tgrr"d186 in the
wake of the l,lono Lake decision that tlre doctrine irrqrcses an affirnative

obligation on state permitting agencies such as DI{RC to renriervr existing

appropriations for j-nterference with pr:blic trust uses and to nndify or

rescind an appropriation or change of use when it beccnes destmctive to

public interests.

The type of diversion facility used for a water rnarketing program

is also irrportant in calculating pr:lclic tmst considerations. If a

resenroir is built on the nrainstem to capture water for sale and

diversion, the constnrction rnight interfere with fish and wildlife

habitat; free navigation including rafting, canoeing, and fistring; and

other pulclic uses. Reductions in dcn^mstream flcnys after resenroir
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constnrstion might stitl be sufficient to satisfy existing appropriated

rights but could danage similar dcr,vnstream pulclic uses.

Offstream storage for narketing and diversion plrrposes would seent

to fare better under public trust scnrtiny. V{hite sufficient water nmst

be left in tlre stream for public Inrrposes, the possiJrle destnrction of

pr:blic uses and natural values by suLnersion is renrrved.

!,lho does the diversion is anotLrer issue, V0hen adopted by a state,

the doctrine has relevance to attenpted or existing diversions frorn

publicly jnportant streams or lakes by individual, local, or state

atrpropriators. Ttte difficulty arises, hcr,riever, when the diversion is

proposed or has been acconplished by a federal agencry or by an Indian

tribe in s<ercise of their resenzed water rights. E\ren when permit

applications and adjudications involving federal water rights take place

in a state fonrm, a state public tnrst doctrine nust yield to federal

law under the suprernacry clauserl-87 and it is unclear vdrether there is a

federal pulctic trust Oo"trire.l88 Scnre federal statutes, hcnnrever, allorr

state law to control federal diversions. For o<alrple, Section B of the

Reclamation Act allcn^rs state law to govern diversions by the Bureau of

Reclanation unless "ineonsistent with clear congressional

directives."l8g In this case, a state-recogrnized public tnrst doctrine

ctculd conceivably apply to limit or crrndition federal projects or

diversions.

lbre clearly, the doctrine prenrents total "privatizingf" of publicly

ilrportant waters. Orly under narrcr^r circrmstances (sd.= to benefj-t the

rescrurce) can ttte state transfer aroay those waters. Tkrus, the doctrine

rnakes difficult a truly free rnarket of water rights. Nor can a state

escape public tnrst scn:ti-ny when it seeks to act as a narket
1 0 n

participant appropriating cerbain waters for its crAtn use or for

sale to otlrer parties.

b. Inplications for other water policy options

Ilre public tmst dostrine poses questions for other water policy

options as well - particularly those surrounding lbntana's circr-rnstances

i:t the Missouri River Basin. If tltrntana needs or resen/es cerbain

waters to secuie pr:lclic tnrst purposes (usually instream values), will
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that use or reservation be recognized or honored in aD interstate
apportionr€nt of lutissouri River waters? ff l4cntana later seeks to put

soIIE of these waters to consr-urptive use, does the water right or
resenration lose interstate priority? If dounstream states also adopt
the pr:lclic trust doctrine, can l\brltana appropriate and put to
consrrrptive use water necessary to seta/e those dclarnstream public
purposes?

llrere are no easy ansl,rrers to these questions.

apportionnent conps about through CongressJ-onal action or interstate
conpact' recogrnition for l,bntanars public tmst needs will depend in
large part on politi-cal leverage and hcrp convincing the state is in
articulating ttre needs as integral to trbntana's water poliqr. rf
inlerstate apportionnent is attelrpted through u.S. suprene Court
litigation, houever, the situation is npre uncertain. Ttre cpurt has
ruled tlrat the principles of prior apportionnent will generally apply in
an jlterstate eguitable apportionnent action. Ttrus, it is possible that
Flontanars public trust waters would not receive Suprelre Court
acknouledgnent against appropriations by dounstream states.

If interstate
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CTIAPTER 5: STATE STRATrcIES

The 1985 Legislature and subseguent legislatures will face the task
of developing and articulating a water policy for the State of lrtrntana.
strch issues as water nrarketing, coal srurry, and water o<porting are
only subsets of such a general water poliqf.

The develotrxent of such a water polic.y does not necessarily reguire
affinrative action by the r-egislature. T'o do nothing retai-n the
status gllo - is itself a water poliqr. rt is also a legitimate water
polic-y as long as the Iegislature has had sufficient opportr:nity to
deliberate and appreciate the consequences of doing nothing. A1so,
events and poricies in other areas (e.gr_l land use plaruring) rnay have
even greater jnfluence on water pofiry tharr hrhat lbntana does with its
water law.

This chapter sets forLh four sets of water strategies for the
legislature to consider. Tlese strategy sets are identified as "Level
1" through 'rl€vel 4 ResSnnses". dependin{ on the breadth of the actions
proposed. Ttre four strategy sets, or levels of reFponse, are as
follows:

level 1 Req:onse - Do nothing

Ievel 2 Response - Undertake a "miror tune-up" of existing statutes
Level 3 Response - Develop a water rnarketing program

Level 4 Response - Develop a state strategy to nnxirnize lbntanars

fair share of Missouri River Basin water

The develotrxrent of tlrese strategies has been triggered by tlre coal

slurry, water erportinq, and water narketing issues; but sone of these

strategies, especially "rever 4", go beyond these nrcre specific concerns

to address what should be the features of a corprehensive state water
plan.

By this listing of trrcssible strategies, the cormittee has

endeavored to stinnrlate public and legislative discussion of what is

possiJcle as trnliclanakers begin to frane l4ontanars water poliqf for the

future. But a listing of possiJrle strategies is not enough. It is also
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irrportant to develcp a set of criteria by wtrich ttte individual

strategies can be evah:ated. As a result of its deliJcerations, ttle

ccrnnittee suggests ttre follonring criteria by wtrich all po1iry proposals

slrould be judged:

Hcnrr well does ttre proposed strategy ...

1. Protect existing consmptive uses?

2. Protect anticipa.ted future consunptive uses in the state?

3. Protect i-nstream values, water qtrality, and the public

tnrst interest in the waters?

4. I{aximize for the benefit of t}re state and its citizens tlte

econcnr.ic value of the waters?

5. Protect and enhance intergovernnental, j-nterstate, and

state/tribal relations?

6. Iend itself to adn:inistrative feasibifiry?

7. Lend itself to political feasibility?

lttre cqnnittee has applied ttris set of criteria to each of the four

sets of possible poliqf responses. In doing so, ttris ccnparative ar.d

evaluative process has helped the crcnmittee in fornnrlating its specific

recrcnnendations, which are set forth in Chapter 6. The connittee urges

otlrer legislators and the interested public to debate policy proposals

utilizing these criteria as rrell. A vigorous dialognre around a shared

franerrcrk will facilitate and inprove the decisionmaking process.

Ilrese seven criteria are inportant for a nxrre fundarental reason.

Tlre ccnnLittee believes that, in relucrded fashion, ttrey elq)ress tlrc

desired goal for ttre state in the managenent of its water::

It is the goal of the State of lbntarea to protect the gr:ality

of our waters, bottr surface and gror:ndrr,rater, as raell as the

ecological systens, instream uses' and other public interests

dependent upon them; to gnrarantee o<isting and necessary fufi:re

consrrrptive uses of ttre waters; to na><imize for ttre benefit of tlte

state and its cj-tizens the econcmic values of those waters; to

rnaintain and inprove relations with other states, ttre federal

gcrvenrrent, and Indian tri-bes in isstres concerning water; and to

undertake all of the foregoing in an a&ninistratively sotmd and
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politically responsible nrr,rrur. 192

the rernainder of this chapter is divided jnto a discussion of each
of the four levels of responses the state might wish to consider. Each
set of strategies is evaluated with reference to the seven-part
crj-teria. In the next chapter, the best features of all the strategies
are extracted to prescri-be raftat the conmittee believes to be the nost
advantageous policy for lr4cntarrars future.

A. Ievel 1 Response: Do Nothing

fn the 1985 sessj-on, the Legislature can choose to do nothing
affirrnative about the water issues facing this statet and that inaction
will be in itself an expression of state water policv. certain
consequences of such inaction, principa.lly around the water oc;nrt ban,
the limited rnarketing program authorized by the previous legislature,
and the negotiation of federal and Indian reserved water rights, will
follcrar. rnaction is not, in itself, bad - as rong as regislators are
conpletely apprj-sed of the consequences of their inaction. Tkris section
addresses the consequences of doing nothing in tv\,ro categories: (1)

those consequences related to water nnrketing and orpofrhg; and lzl
those consequences related to nraxirnizing lbntanaf s fair share of water

in the I'tissouri River Basin. Thre section also sets forth an evaluation

of this policy option with reference to the criteria itemj-zed at the

beginning of this chapter.

1. Consequences related to water rnarketing and ocporbinq

In 1983, the 48th I€gisl-ature acted (1) to repeal tengrcrarily the
provisions of I{CA S 85-1-121, which had banned the o<porting of lrtcntana

water wi-thout legislative approval; (21 to anend tenporarily the

provisions of I4CA S 85-1-205 so as to allorru the aaquisition by tlre state

of water frcnr any federal reservoir, not just Fort Peck, for sr.rlcsequent

resale, lease, or distribution; and (3) to anend terporarily the

prorzisions of l"lCA S 85-2-311 to specify public interest criteria for the

issuance of water permits. By the terms of HB 908, these tenporary

features are to oryire autonatically on Jtne 30, 1985. Thre intent of HB

908 was to revive, on July L, 1985, ttre previously existing statutory
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Iangnrage in each of the three sections rrnless the L9B5 legislature

erracts otten^rise.

Ttre "revival" of tlre previous lap rnay not be as eaqf as one would

think. Itre uncertainQz results frqn a 1983 United States Suprere Court
1 0 ?

case, Chada v. Inrnigration and Nailrralization Senzjl!:ert-" cc)ncerning the

constitutionality of the legistative veto and ttre separation of pcrmers.

By analog'/ to the reasoning of this case, autornatic revival of the three

sections tenporarily mrdified or repealed in 1983 may not result.

*Iada irrvolved a prcnrision of federal irwnigrration law that granted

Conga:ess tlre pcriarcr to veto inrnigration applications without Presidential

concurrence. After Congress had disapprorred his funr:igration

application, Chada sued on the basis that ttre legislative veto violated

the constitutional requirenent, contained in Article 1, Section 7, that

tle President have the opportr:nity eitlrer to sigrn or veto bi1ls passed

by the Congre.ss. Ctnda crcntended that the Congressional veto had desried

him ttris prerogative, and the U.S. Suprene @urt agreed.

Although there are no lvtrntana cases on this e><act point, a similar

argument could be based on Article III, section 1", of the lrbntana

Constitution which prohiJrits one branch of goverrnent frcm ocercising

the pc'h,ers of another, and Article \1f, section 10, l*rich gives the

gcvernor tlp veto potrer. ltris argunent would rnaintain that the

autqnatic 'revival" of the laru is not "revival" at all but the creation

of law where, at least for a two-year period, there was none before. As

a result, the gorzernor is deprived of the opportunity to ocercise his
qcnstitutional role to participate in the process.

A persuasive argrJrent can be made, horever, that the ure\rival'

sibration is different frcm the Chada prcblem. Flrst, when originally

trnssed, t}re provisions of tlre pre-ercisting law were presented to the

governor for his sigrnature or rejection. Second, when the govertpr

sigared HB 908 into law on epril 29, l-983, he had the additional

cpporh:niQr to pa.ss on the nerits of ttre legislation - including ttte

prcvisions reviving the pre-ocisting law on July L, 1985. Thus, unlike

tlte Chada sitr:ation where e<ecrrtive participation was precluded, the
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gc^/ernor has been integnally jnvolved in the legislative process
resulting in the restaterent of the earrier proxrisions of rals.

A ccnpanion argrurent supporting the legitirnate reyival of the
statutes is that no one but the Gorrernor has judicial standing to object
to the revival. Mter all, it is his constitutional prerogative that is
arguably jeopa.rdized. A sirnilar argunent was raised in the Chada case
and rejected. The court mled that wtrere third parties have a stake in
the process, zuch as in an application for irmnj-grant status or in an
application for a water permit, they are also entitled to a
constj-tutionally correct legislative process.

consequently, it is a crose calr as to whether the pre-e><isting
statutory language can be revived. Ttre cqrm:ittee believes that a
successful constitutional defense of the revival could be rnade. yet,

the uncertaj-nty caused by this unique legislative trrcsture, crcupled wittr
the risk of losing (which would nean having no water pennitting criteri-a
on the books), requires legislative action in 1995. rn short, if the
Legislature desires to return to tlre pre-1983 status quo, it cannot "do
nothing" t it should udo sonethj-ng. ', Tkrus, it is the ccnnr-ittee r s
reccnnendation that, if the Legislature desires to return to ttre 1ar,,r
ocisting before 1983, the perbinent trnrbions of I{CA S g5-1-121,

85-1-205, and 85-2-311 should be affirrnatively re-enacted during the
1985 sessj-on with an errergenc1l prcvision rmking tlrem effective as of
July I, 1985. Oths:t^rise, l,lmtana will have questionable prcnzisions
crcncerning ttre criteria for the issuance of permits, the purchase of
water from federal resenzoirs, and the e>rport of water frsn the state.

Assuming that the pre-ocisting raw is re-enacted in a desire to
return to the pre-L983 status qluo, what are the consequences?
Pertaining to water narketing and ocporting, there are several:

1. Ttre Department of Natural Resources and Consenration will have
the authority, r:nder l"tCA S 85-1-204, Lo rnarket inpounded water; but, the
source of water would have to be frcnr Fort Peck (due to the return to
pre-o<isting I4CA S 85-1-205) or state resenroirs. Also, due to the

state crcnstitutional obligation of state officials to enforce the laws
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of the state,194 
"rr* 

those constitutionally suspeet, the DD{RC Wqrld be

prevented frqn rnarketing water outrcf-state,

2. While ttre anti-erport ban would return to ttre lau books, the

provision is probably unconstitutional. Ttrus, in definance of tlre ban,

already atrprcpriated ground or surface waters could be transferred

otrt-of-state; pre-1-973 use rights could be transferred out-of-state; and

none of ttre consideration for these sales would flcw to the state.

3. In the event the DNRC is forced, on the basis of the

anti-export ban, to deny a water perrnit atrplication frcm a party v*to

desires to o<port water for beneficial use out-of-state, the denial

ccnrld well be appealed to district scurt. If the state is unable to

rnajntain tlre crcnstitutionaliQr of ttre statute, wtrich is likely, the

atrplicant r,vqrld be entitled to an award of attorneys fees under t"CA S

85-2-125. As is weII kncnrn, attorneys fees anards against states in

recent years have been sizable.

4. Ind"ian tribes wittr federal agprcnral in tJre state could

possibly sell or lease their water to out-of-state custcners. Stat€

regulation would be limited to the off-resenration effects of such water

npvenent (e.g,_, a pipeline). Ttrus, the state could not regulate the

water directly but only indirectly thrcugh an environnental inpact

statenent or the l,lajor Facility Siting Act, if applicable.

5. Also, in certain instances, water in the Yellorlrstone Basin

could be nsrzed to otlrer states signatory to the Asrpacb in spite of the

anti-oeort ban (so long as ttre water stayed in ttre Oasin) .195

2. Consequences related to lrbntgnf s share of Intissouri River

Basin Water

lltte consequences of a Ievel 1, "do nottringrt' response are generally

benigrn as to l"lontanats interest in nru<imizing its share of Missouri

River Basin water. lltrat is to say, "doing nottring" certainly is not a

vigorous pursuit of a nru<jmrm water share. And, as tjne goes on, ttte

status quo prcbably works against lbntanars long-term interest. ltbntana

will probably develop its water at a rate slqrer than dcnnstream states;

and, as those states do so, ttreir eguitable position irrproves. By

continuing to rely on a suE)ect statute t! keep water within its
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boundaries, the state risks having insufficient regrulatory protection

over water rights acguired in the interim. (For instance, although Nevr
tr4exicors limited e>rporting statute has recently been upheld by the
court, the cor:rt mled j-t was not alplicable to existing perrnittees who
are ncff free to transfer their water out-of-st.t".196) Also, to ttre

octent that l,bntana needs to protect its water by putting it to use, the
failure to pursale water narketi-ng refirrves one potential source of funds
for such water denzelcpnent.

3. E\,raluation of level 1 response

A Level 1 po1iry response seeks to restore, as conpletely as
possible, the situation that scisted prior to the 1983 legislative

session. The characteristics of that situation are a ban against the
o<Snrtation of water, a ban against coal slurry, Iess rigorous frmit
criteria, and less fle><i-bility for the state to market water.

Such an outcone is difficult to justify as a coherent, internally

consistent staternent of poliqf. Ttre desire for returning to the
pre-1983 1aw IIlEly be based on envirorurental considerations: savj.ng

Itlontanar s water, preventing the environnental jrrpacts of pipeline

constnrction and operati-on, or purposeftrlly retarding the rate of crcal

deverotrxrent. Ttre prcbable resurts rikely do not serf/e these ends.

The ban agai-nst the oportation of water is likely to be stnrck

dovn thereby freeing oristing permittees, who nay have obtalned their

rights outside tlre pulclic interest cri-terj-a, to transfer their water

out-of-state. Also, the federal governnent and private permittees are

even nors able to seIl their water; dnd, if the anti-e>cporE ban were

struck dor'n, they could do so interstate wittr none of the revenues

flovdng to the state. Mditionally, even if the ban prcnres effective to

prevent the out-of-state sale of any l4ontana water, 17 million ac-ft/yr

of lvlissouri water leaves the state annually - water in which lcrper basin

states continue to develop their cnn rights.

TLre ban against water-based coal slurry pipelines, although on

firtrer constitutional footing, nray also be stnrck dcwn. In any case,

both coal, using another nedium, and water (by itself or rnixed with

otleer substances) can even ncrar be ncnred legally by pipelines. Ttrose
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tlpe of pipeli.nes, as wrel1 as others for oj-1, gas, and other ccrnrodities

can be constnrsted ncnrv wittrout tlre environnental scmtiny of the l,lajor

Facility Siting Act (r:nless those pipelines directly link energy
1 0 ?

facilities.-'') Also, the transportation of coal out-of-state for

consr.urption rrEly be less environnentally darnaging *lan its corbustion

within the state.198

Bottr bans probably do retard ttre developrent of coal. ff, as sore

argue, the transport. of crral by slurry is less o<pensive than by rail,

or at least if transportatlon charges r,ould be redlced th:rcugh

ccnpetition bethreen tLF two ncdes, lbntanars crcal worrld be npre

ccnpetitive and in greater denrand therefore leading to developrnent

deened undesirable by scne.

Concern for a return to the pre-1-983 larrrs nny also be justified on

econcrnic Arourds. For instance, tte state - hit by reduced rail senrice

and line abandonnents follorving deregrulation - rnay wish to ensure the

healtlr of ttre railroads senring the state by protecting those carriers

fron ccnpetition in the transtrnrt of highly profitable crcnnndities.

Yet, it is r:nclear whether cross-subsidization is necessary i.:r ensuring

adequate raib:oad senrice in the state. It is also unclear whettpr

railroads need ttre assistance (as e.videnced by tlre recent long-term oal

delivery contracts signed by railroads wtrich underbid EISI and other

potential carriers.)

Ttre coal slurry ban also prevents ttre constmction of taxable

facilities in the state, ttre develoSxrent of related j&s, and tlre

secondarlz econcrnic benefits of ne\^r industqr. Also, as previously

nentionedr water sales can already take place and if tlre anti-o<port ban

is declared trnconstitutional (with tlre state potentially liable for its

crrtn attorney fees and tJrose of tlre prevailing party), ttrey could take

place intersLate. (tre revenues frcrn such sales would not flcrrr to the

state. Ttrus, it is difficnlt to conclude that return to ttte pre-1983

situation would econcmically benefit tie state.

Returning to the pre-ocisting larry also nuight be suggested as a

neans for protecting oristing and future uses of lbntanars water. As

has been seen in our discussion of tlre Sporhase case, (srnfa at pp.
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II-3-5) there is no such thing as ,,Ilbntanars water,'rr-J-f,I Errere rs no sucn uu_ng as "lbntana's water.'as a rnatter of
qcnstitutional law, unless the state puts water to use or reset:ves it in
a reasoned, well-docr:nented fashion. A revel 1_, "do nothj:rg[ restr)onse
probably presents minirnal danger to o<isting righLs but, jn absence of
adeguate plaruring for the future, does endanger lbntana,s clajm to water
for future needs. And, as tine goes on, lcnler states develop tleir cr,un
equities in the water.

Finally, return to the pre-1983 law prob6bly cannot be justified on
the basis that it is politically desirable to avoid contrcnze:sy by
maintaining the status quo. As the pre-e><isting sections rnay need to be
re-enacbed to be effective, political discussj-ons qrer these issues nay
be reopened in any event.

A Ievel 1 restrnnse a[4)ears deficient in these rnajor instances. The
old adage seems particularly relevant: you cannot step into the same
stream twice. Table 7 evahrates hcxrr tLre strategy satisfies the other
criteria set forth in the beginning of the chapter. Ttre ccnrnitteers
recornnendations as to thi-s strategy are set forth in chapter 6.
B. Level 2 Response: Itinor "Ttme-up" of Risting Statutes

In 1985, the legislature could also undertake the next higher level
of response to the water issues facing l4ontana. Ttrat response would be
a minor "tune-upu or "fj-ne-trxring" of ocisting lar,v, and could have as
IIBny as three ccnrgrcnents: (1) revising tlre anti-erport ban as it
pertains to water; (2) repealing the coal slurry ban and regulatl-ng coal
slurry pipelines in another nnnner; and (3) seeking a Congressional
reversal of the Suprere 6urt's decision in Sporhase v. Nebraska. Ttris
section describes the three conponents and evaluates, using the criteria

set forth earlier in the chapter, the consequences of a response on this

level.

1. Constitutionality of the ban against water exportation

For the reasons set forth in Chapter 4 (g1BI3 at pp. fV-5-10), the

ccnrnittee concludes that }bntanars ban against the o<portation of water
(rce 5 85-1-12L), whi-ch was effective until April 29, 1983, and wtrich is

scheduled to ".eviveu on July L, L985, is unconstitutional. As the

first step in a Ievel 2 response, the tegislature should prenrent it from
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TABLE 7:
Evaluation of Level I Response:

Do Nothing

Hor rell does a levbl I retponse

Protcct erlstlng consumptlw usrs?

Protect llontme's rnticiprted futrre
coililrptlw uses?

Protect instreem ytlues, wrter
qrllty, and tho pn0llc trust
interest in the wrtsrs?

tlrxlmlze for llonlrnr.s Dsnant the
rconornic wlus of the wrtrrs?

llodorrto levrl of protectlon tfirough com-
pletion of generd strerm rdjudicrtions on
scheduls now comtemplrtod

Low lavrl of runsnoss of othsr cmsum-
ptivu rights beitq estrblished in Besin
whlch mlg[rt competo rllh tlontrne uses
in rny eqrit*le rpportionment rction

Relying on lDflC rnd locel govtrnmonts to
Instltute rosenttlons provldes low to
moderrte lewl of protection from ckims
of olfiar stetos

Wrtor dawlopment 'rs usutl- prwides
modrrrte lswl of protrction from chims
of olhsr strtos

Contlnued rallmco on fregmonted wrtor
drtr ryetcm dchyr strte rrrponres to
chrnged clrcumstrncas rnd rutrrds
drysfopment of Brsin strrtegy

Slow wrter devulopments results in higfr
Instrerm flows, rt lerst over tho short-
term

Relying on l)llRG rnd locrl grwrrnments to
Instltuts reservrtlons prMdes low to
moderrte lewl of permenent protection
for lnstrerm vrlrps

Rsturn Co tho pormlt crlterfr of oltf nCA S
85-2-51 | permit criterir rsduccs scnutiny
of rppllcrtlons for thelr lmprct on strto
rnd public interests

Corl slurry brn. so long rs it is upheld,
prevents de-wrterlog of somo strems

Certrlnty of erlrtlng rrtar rlghts must
rwrit normrl complelion of gmml strerm
rdJudicrtlons ud mgotlrtion of fedorel
rnd Indim reserwd rightr
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Protect rnd enhrnce intergovern-
mentd, inlerstrts. md sbte/tribrl
relrtlons?

Lend ilself to edministrrtive
feasibility?

Lcnd ltrlf h mlitical fcrsibility?

Strts rrtsr mrketing limitrd to Fort Fect
Reservoir rnd strts frcilities

To extsnt slrte doss not rctlvsly mrrlet
wrter undcr erirting ruthority, other
potentirl sellors (fedsml goyarnment.
Indim lriber. rnd privttr firms) hrw
uncilrii,rngerf rccoss lo whrlaver mrrtst
exists; whrt*rr rwenuas prducsd go
to tfiose sellors (in esscncs. strte hm
prwided wholesde commodity for free)

Strtr foregoes economic vrlue from
construction of coll slurry pipaline
rnd relrtrd ronls 1".g., jobr, trres,
multiplier sffects)

Overt conflicts wlth otltar strtss. trlbos.
rnd fsderd gsvernment minimizsd ot
rvoldod ovor short-tarm; undorlylng
lension rnd conflict resulting from
uncortrinty rs to rlghts remrins rnd
festers

lloderetely ersy to rdminisbr rs it is
existing pmctico; yet. effectiveness
of strto wrter mmtgors limited by
fragmented drtr rnd uncertainties
as [o fgdarrl. lndirn. rnd privrte wrlar
rights

lfaiatrnsrca of thc shhts quo is riwrys
lhe most fersibb politicd dtrrnrtive:
to extent, public interest criterir rnd
rnti-erport of wrten ben must be re-
enrcted to rvoid Cifdf-type problem'
politicd contronmry ornr these scctions
is rlso reopened
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cff1ing back into effect on JuIy 1, L985. The npre inportant question

facing tlre Legislature, therefore, is what poliqf should be sr-rlcstituted

in its place?

Ttre ccrnnittee has received favorable public ccrrrent concerning the

teryorary provisions of lCA S 85-2-311, vfrich entarged upon the earlier

criteria for the issuance of wa@r atrpropriation perrnits. Ir general'

zuch provisions can safegr:ard rnany of tlre statefs concerns about the

export of water and coal slurry pipelines.

tipon the recqnrendation of DNrc, hcmierRer, the ccnmittee sugEests

ttrat ttrese additional 5rublic interest criteria apply to diversions iJt

o<cess of 4000 ae-ft/yr and 5.5 cfs rather tlan 10,000 ac-ft/yr or 15

cfs, as is tlre tJrreshold under o<isting lalv. Regulation on the basis of

ac-ft/yr or cfs resulted irr the alplication of the public interest

criteria to relatively snall quantities of water used during a

concrentrated period of tirre.

DNRC believes, and the ccnmittee concurs, that 4000 ac-ft/yr and

5.5 cfs is ttre nDre appropriate tlrreshold for application of pulclic

interest critsria. As Table 8 indicates, regulation at ttris level would

have brought 55 additional applications rrnder ttre prblic interest

criteria had tenpora4z I\,cA s 85-2-311 been in effect between 1973 and

1983.

Ttre cqnnittee also believes special public j-nterest criteria for

the out-of-state ncnrenent of water need to be developed under the

opportr:nity for state control teft by the Sporhase decisiOn.

Irportantly, ttre prcnrisions of IEA S 85-2-311 parallel in sone respects

tlre crcntent of librr,r l.Er<ioots ne\^t statu@, "Atrrplications for the Ttansport

and Use of Rrblic Waters outside the Staterul99 which was recently

alproved by the New tGxicrc Federal District court.200 The statute was

passed in Febnrary 1983 in restrnnse to ttre crcurt's invalidation20l of

l{e\^r lb<icrcr s earlier, absolute bar against interstate nnnrenent of

gror.rrdnater. To the elftent that the provisions of l"tcntana's statute do

track those of ttre tilert^l llkxico 1aw, there is soIIE assurance of their

crcnstitutionality. litrenr I'bcicrc's statute also crcntains sore prcnzisions
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Water Use Permits
Exceeding

TABLE 8:
lssued Between 1975 and 1985
Various Size Criteria

TYPE OF IISE

Agriculture Fishery Hydropower llunicipal Totrls

CRITERKN

YEAR ABCD ABCD ABCD ABCD AECD

t975

1974

t975

t976

1977

t976

r979

t960

t96l

r962

1963

5t  |  |

i l | | |

20

t4

J

5

t l

l 2

I

I

6

4

I

2 | 3 4

| | 4 5

r t l

I

t

l 2

t l

| | 2 3

45E9

7  5  t 0 t0

I

3

I

6

5t t2

t2222

205

t6  14  5

4  |  56

4  24

0  t l

t  t l

9  |  24

E 4  E IO

E6t0 t6

TOTATS 69 2 4 6 5 2  I  r l t5 l2 23 26 t l 67 t6 56 56

llola: Size critaria:

A - Permils ovsr 10.000 ac-f!/yr or 15 cfs

B - Pcrmits over 10,000 ac-Myr and t5 cfs

C - Permils onr 5000 ac-fVyr and 7 cfs

D - Pormits orrcr 4000 ac-Wyr and 5.5 cfs

Sounce: l'lonlano Department ofNatural Resources and Conservation (Jan. 1985).
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vrttich are absent in ttOntana's schene but wtrich should be considered by

the Legrislature.

As can be ascertained frcrn tlre title, Irlelrr l,ls<icots statute deals

specifically with the interstate nrrrzenent of water. l4cntana's statute

concerns appropriations for both in- and out-of-state uses. Both

appnoaches have advantages. ltre Ner^r lbxico version allcms the

restraints on interstate nrrvenent of water to be specifically tailored;

and its constitutionality has been rpheld by the trial crrurt. lbntana's

version, while even-tranded in its consideration of intrastate and

iaterstate atrpropriations (which is of value in constitutj-onal

litigation), is less able to address ttre specific concerns about. the

interstate nsvenent of water. For ocarq>le, if an applicant prcS:osed an
j.nterstate diversion of less than 101000 ac-ft/yr, ar less than 15 cfs,

he would have to ccnply only with the threshold requirenents of IdCA S

B5-2-3LL and would not, nost inportantly, have to denpnstrate that the

dtversion would not be danaging to ecisting or projected instate denrands

for tlre water.

Anotlrer ercarq>Ie: it can be argued that an applicant could secure

departnental and legislative apprwal for ttre instate, crcnsr-urptive use

of nrcre tlan 101000 ac-ft/yr (or rnrre than 15 cfs) and, at a 1ater date,

process a change of use application r.mder IvICA S 85-2-402. In req>onse

to suctt a filing', only the departrmnt is i::volved in tte decision, and

it "shall approve the proposed change if it deterrnines that... [it] will

not adtrersely affect the water rights of other persons." - thus escapingr

any inquiry as to whettrer there are reasonable, alternative sources in

the other state as well as the need, i.:r cases of large consqrptive

diversions, for legislative approval. Nei^r l&xico addresses ttpse

conc€rns nicely by applying srrch criteria to all out-of-state

diversions.

As previously descri.bed, lbntanars statute is three-tiered and

contains: (1) perndt criteria pertaining to a;4gropriations Jess than

10,000 ac-fE/W and 15 cfs; l2l additional criteria gcnrerning

appropriations npre than 10,000 ac-ft/yr or rcre ttran 15 cfs; and (3)

for diversions for consury>tive uses of npre than 1"01000 ac-ft/yr or L5
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cfs, the additional requirenent that the Legislature affirm tlre firdings
of the department. I\b/s l"br<ico's statute surply sets forth for
out-of-state diversions the finding the state engineer nnrst make in
appronzing an interstate atrplication and the factors he rust consider in
inakinq his findings. Ttre criteria crcntained in both the lulcntana's and
l&er,v lbxico laws are ccnpared in Tab1e 9.

The ccnrnittee belierzes that tlre inclusion of nnny of the Nevr le:<io
provisions into tlre lbntana statute, particularly ttre last five on Table
9, would herp to "fine-tune" and strengrthen lbntanars sctrefiE. The
cqnnittee also believes that these criteria should also atrp1y to change
of use applications. In particular, if the legislatr:re desires to
undertake a "I€vel 2" response to tlrese issues, ttre ccrnnittee recurrends
tlp re-enactrrent of terporary l4CA S g5-2-311 with ttre jnclusion of neur
language which would inpose ttre following criteria on any alplication
for the outrcf-state nnnrenent of water in addition to ttrose nchr
oontained in S AS-Z-311:

1. whether there are water shortages in l{ontana;

2. whether water sr:bject to the application crruld feasibly be

translnrted to alleviate shortages i:.r lbntana;

3. consideration of the supply and sources available to

applicant in the state of destination;

4. crrnsideratj-on of denrands placed on atrplicantts sourc€s and

supply in state of destination;

5. enporering DNRC to crrndition the perrnit to insure that ttre

use of water in the destination state is sr:lcject to the sane

regulations and restrictions that nay be i-nposed in l{cntana;

and

6. requirenent of the appointnent of an agent within lbntana

for notice and senzice of process.

With passage of legislation sr:lcstantj-ally containing this langruage,

the qcrmittee is optimistic that Irtcntana will be able to assert the

cont-::oI over its waters relative to its interests in those waters. In

ttris fashion, the statute shorrld pass oonstitutional nnrster.
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TABLE 9:
Comparison of tlontana and New llexico

Public Interest Criteria

I'tontanil tMcA g85-2-31| (Temp)l Neu Egrim-(stat. Ann i?2-l2L-t)

Unapprqriated waters wai lab le Supply of woter wailable to lEvv llexico

Rights of prlor eppropriator not affected Wcnrld not tmpalr exlsttng w0ter rtghts
(finding)

Propmd means of diversion, construction , M
and operation *ryate

Propmd use is beneficial use Addressed in other prwisions of larv; state
erqineer can require thst lYeter be su$ect
to same regulatlom ond rmtrlctlons thet msy
be imposed on woter in New l'lexico

Wtll not lnterfere unremornbly with Constthration of wster Gmaruh of llew l"lexlco
other planned uses for which penmit hm
been issued or for which water hm been
reserved

For appropriations more than | 0,000
m-ft/yr or l5 cfs: will be rmnable
use bmd on consideration of :

-existlng water rhmantb ond
pnsjected demm6 including
water reservations

-benefits to opplicant and llontano
-economic femibility of project
-effects 0f weter quallty, quantlty,
ond potobility of existing uses

-effcts on saline seep
- pnobable slgnlflcant envlron-
mental impets (c determirmd
by an EIS)

M

M

Consideration of woter dBmEnG of New l'lexico

Whether there are water shortp in l&w
Plsrico

Whether water subjct to application could be
femlbly transported'to allevlate water shor-
taps in i.lew l4exico

Water wailable to opplicant in stotc of fr-
tination

M
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tlontana II'ICA S S5-2-31| (Temp)I

M

M

l,lsu l'texico (Stat- Ann. S 72-128-ll

Deman6 on opplicont's water in stote of
&stination

Designotion of agent for notice and servie
of prms in New Mexico
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2. Alternatirres to tlre coal shirry bien

Frorn tlre discussion set forth in Chapter 4, it is uncertain whetlrer

the statutory ban against water-based crcal slurrlr pipelines is

oonstitutional under tlre interstate ccmrerce clause. Ttre possible

consequences of the ban being judicially stmck dcnm are that a pipefine

ccrnpany could a;propriate water without any consideration payable to tlre

state. Also, the pipeline cotrld be constnrcted wittrout significarrt,

ccnprehensive state regulation. The only ccnprehensive state regrulatory

cc'verage would be tlre preparation of an environrrental inpact statement

r:nder ttre trbntana Brvirornental Folicy AcE202 (on1y in the event that

the pennitting activities of otlrer state agencies constituted a "rnajor
action of state govenrrent significantly affecting ttre quality of the

hunan envinorment"2O3 U1e need for permits frqn the Departnent of State

Iands (for crossings of state lands and navigable rivers), frcrn tlre

Deparfient of Higtnr.rays (for crossing of higtnoays), frcn ttre Departnen't

of Fish, wildlife and Parks (for enforcrenent of tle StreanNced Protection

Act), and the Departnent of Heatth and Drvirorurental Sciences
(concerning water gr:ality for tcnporary discharges).

In the event the Legislature determines that tJre ooal slurry ban
qmtained in lcA S 85-2-104 is r:naonstitutionally strspeet or that, for

policy reasons, the ban strould be rescinded, tle cqnnittee reccnnends

tlrat one or bottr of the following steps be crrnsidered. First, if ttre

Legislature desires to allcn^r the constnrction and cperation of crcal

slurrlz pipelines on the sane basis as other pipelines, tfie Legislature

needs only to repeal Section B5-2-I04.

If' hooenrer, the Legislature seeks either to discrcuragre or regulate

rncre closely coal slurry pipeline constmction, tte otlrer trrc steps rnay

be apprcpriate: to place such pipelines tmder ttre provisions of the

l4ajor Facility Siting Act (MFSA) ,204 
"rrd,1or 

to deny such pipelines tte

enfuient ddnah por€r ttrey r,iould be entitled once the coal slurry ban

lvere rerrcved. These trdo suggestions fi-rrEher sorerwlrat different

P.lrposes. Corerage r.mder the Siting Act r,vurld enphasize strict

envi::onnental revienr vfrile incidentatly discouraging such pipeline

oonstnrction. the denial of etninent dcnrain pchrer rrculd provide no

v-  13



additional environnental review but would very much discourage pipeline

construction. A discussion of the rationale and consecnrences of these
tuo prcposals follcrrnrs.

a. Coverage under the ltajor Facility Siting Ast

lbntanars Major Facility Siting Acb requires that a rnajor facility
(us:ally an energy-related facility) obtain a certificate of
environnental ccnpatibility and pr:lclic need frqn the Board of Natural
Resources and Consenration prior to const:rrctior.205 llre certificate is
considered by the board only after an e:rtensive application has been
submitted with an opportunity for federal, state, and loca1 governnental

agencies, as well as the general pulclj-c, to comrEnt on it. ttre
application also receives a thorough evaluation frorn DNrc, which
forvards its reccncrendations to the board.

Coverage by the MFSA results in a corprehensive revievy by ttre Board
of nunerous environnental and economic crrnsiderations - nnny of which
tqculd be inportant in the event coal slurry or conplete pipeline

coverage is sought. specifi-caIly, the Board, prior to the issuance of a
certificate, nu.rst find and deterrnine:

1. the basis of the need for the facility;

2. the nature of tlre probable environnental effect;

3. that tie facility represents the minjmun adverse envirorurental

irrpact, considering ttre state of available technology and tlre

nature and econcmics of the various alternatives;

4. a detailed set of envirorurental factors (see Table 10);

5. for electric, gas, or liquid transrnission lines or aqueducts,

what pa.rt will be underground; tlnt ttre facility is consistent

with regional plans for expansion of the appropriate grid of

the utility qgstems senzing the state and interconnected

qgsterns; and that the facility will serle the interests of

utility system econonry and reliability;

6. that the location of the facility conforms to applicable state

and local laws and regulations;

7. that the facility will senre the public interest, convenience,

and necessity;
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TABLE IO:
Environmental Factors to be Considered

Under Major Facil i tY Sit ing Act
(HCA S 75-20-505)

EnerEy Neetb:

0rowth in dmand and projmtions of need
Avoilability snd desirability of alternotive clurces of energy
Avoilability and ft3irability of alternatives sgurces of energy in lieu of

the proposed fmlllty
Promotional rctivities of the utility which may hare given rise to the ne€d

for this fmility
Smlolly beneficiol uses of the output of this fmility, including its uses to

protect or enhancs environmentel quelity
0onservotion rctlvlties whlch could reduce the nd for more energy
Research activities of the utility of new technology sroilsble to it which

might minimize environmentel impet

Land Use lmpcts:

Arm of land required and ultimate use
Consistenry with armwide stete and r'egionel land use plens
Consistenrywith existingond projected ne0rby lenrl use
Alternative um of the site
lmpet on population alreedy in are, population attreted by construction

or operatlon of the fmlllty itself
lmpmt of Eroilability of energy from this fmility on growth potterns and

population dispersal
Oologic suitability of the site or route
Seismologic charactar i stics
Constructlon prmtlces
Extent of enosion, scouring, wmting of lond, both at site ond oo a reult

of fossile fuel &mands of the feility
Coridor deslgn and constructlon pnecautions for transmlssion lines

or equeducts
Senic impmts
Effects on notural sTstems, wildlife, plont life
lmpmts on important historic architectural, archeological, and cultural

sreos snd features
Extent of rereation opportunities and reloted compatible uses
Public recreotion plan for the project
Publtc frcilities and mommorhtion
0pportunities for joint usas with energy-intensive industries or othr

rtivities to utilize the woste hmt from fmilitim
Opportunities for using public lanG for lmtion of fmilities whenwer

os economically prmticable as the use of private lande and compatible
with the requlrements of thts section
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Water Resource lmpmts:

l-lydrologic studies of @umy of wster supply and imprct of fmility
on strmmflor, lakes, and reservoirs

l-lydrologic studies of impct of fcilities on groundrrater
Cmling system evaluation, including consideration of alternatives
I nventory of effluents, including physical, chemicel, biological,

and radiological characteristics
l-lltdrologic studies of effects of effluents on receiving waters, including

mixing chormteristics of receiving waters, chanEd evsporation due
to temperature differentiols, and effect of dischorp on bottsm sediments

Relationship to weter quality standarG
tffmts of changes in quontity end quallty on wster use by others, inclutling

both withdrowal ond in situ uses
Relationship to projected use
Relationship to water rlghts
Effects on plant and enimel life, including algm, mcroinvertabrates, end

fish population
Effects on unique or otherwim significont ecosystems, e.g, wetlands
llonitoring progroms

Air Quality lmpmts:

lleteorology -- wind direction and velmity, ambient temperature rsngffi
prmipitation values, inversion mcurrence, other effects on dispersion

Iopography -- fmtors affecting dispersion
Ston6rds in effect and projected for emissions
Design capmity to meet standards
Emissions and controls:

$tmk design
Particulates
$ulfur oxides
0xides of nitrogen
Heevy metols, trme elements, radiorctive materisls, and other toxic

substonces
Relationship to present and projected air quality in area
llonitoning program

Solid tVaste lmpmts:

Solid wmte inventory
Disposal program
Relotionship of dispcol prctim to environmentol quolity criteria
Capmity of disposal sites to mcept projected wmte lodings

Radiation lmpmts:

Land use controls over &velopment and population
Wmtes and mieted dispmal program for mlid, liquid, rediortive, end

@uswmtes

v- l4b



Analyses and studies of the ffiucy of engineering safeguards and
operating procedures

Honitoring -- dequcy of daricm and sarnpling techni$es

Noise lmpmts:

0onstruction perld lerels
Reletionship of present end projaeted noise lwels to ocistirq ard

potential stricter noise stsn&rG
Muritoring -- @umy of Gvices and methuh
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8. that the departnent or board of health have indicated that the
facility conplies with health lavis under the jurisdiction of
the depa.rtnent; and

9- that the use of public lands was evaluated and selected when-
ever their use is as ecrcnornically practical as the use of
private lands and conpa.tible with ttre .rrrri.or,rorrt.206

At present, there is limited coverage of pipelines under ttre Siting
Act. If pipelines run to or frcm a large energy facility located in or
out of l4ontana, the pipeline and its associated facilities nnrst be
crrnstmcted in accordance to a certificate issued by the bo"rd.207 rn
general terms, those large facilities can be descri-bed as follcrars:

1. Electrj-cal generating prants producing in e>(cess of 50
megawatts and costing rfif,re than $10 rniltion to const:ruct (including
thernal, hydropcner, and even arternative energlr sources such as wind
farms).

2. CoaI gasification plants producing in excess of 25 ndllion
cubic feet trrcr day and costing nnre than g10 nillion.

3. Prants producing in e>(cess of 25,o0o barrels of riquid
hydrocarbon products per day and costing rrpre than gLO rnillion (..-A_,
slmfuel and chemical plants, but not including cnrde oir and. gas
refineries which are e><erpt from the Act).

4. Uranir-un enrichnent facilities costjlg rnore than 910 million.
5. Any facility using npre than 500,000 tons of coal per year and

costing nurre than $10 mi1lion.20g

The statute e<cludes any natural gas pipeline or cnrde oi1 facility
and strip rnines regulated by the lulontana strip mine statute. Natural
gas pipelines to or frqn a large energy facility are exerq)t from tte
sit ing A"t.21o

l'Icntana, therefore, has the situation portrayed in Table 11.
Pipelines containing gas (but not naturar 9as), water, or liquid
hydrocarbons to and frcrn any large energy facility within or witlrout the
state are ccnzered by the Siting Act. Similar pipelines to snaller
energy facilities are not. Pipelines containing other substances
anlnarhere in the state are also e>(enpt. coal s1urry pipelines using
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TABLE I I:
Present and Possible Future

Pipeline Construction Under Hajor
Coverage of
Facil lty Slting Act

Typa of Pipeline Owered Hst Cwered

Un&r Prmnt ItE

0c, uatgr, or liquid bffcarbon to or from
lrgeo eneroy fmility

0r, rater, or liquid hdrcarbon to or from
small D energy fclllty

lletural gc (6n!flhere)

Oml slumy:
Water m medium
Other medium:

To or from large onargy f*ility
(onty if uslng llquld ffirmrbon)

To or from small €ncrgf f*ility
ftrlnhere elsa

All sther pipelim

Upon rcmdval gI ML slsrry .0&:

0m, rster. or llquld h11drmarbon t0 or frdn
lorge encrgf fmility

0m, rater, or llquld trydrmrbon to or from
small ensrgt frility

l{ctural m (onywhere)

Cml sfurry:
To or from lcrge cncrgy fmility

(only if using ratsr or liquid hlrsffibm)
To or from smoll snergy frlllty (ary medla)
Arywhere else (arry ngdla)

All othcr pipelines

Pr$ibitod u3a of rtter

x

x

x

x
x

x

x
x
x
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Notes:

a "Large energy frcility" is defined in mrdance with t4CA S 75-20- | 03( | 0Xe):

"Fmility" means:
(a) except for mude oil and natursl gm refineries, and fmilitim and
ossociated fcilities designed for or capoble of producing, Ethering,
prmsing, transmitting, transporting, or distributing cnude 0il 0r
natural qffi, and thme fmilities subject to The llontana Strip and
Un&rground l"line Reclomation Act, emh plant, unit, or other fmility
end msmiated fmilities &signed for or capeble ot

( l) generatlng 50 mEanatts of etectrictty 0r more 0r Erry dttlon
thereto (except pollution control fcilitim apprwed by the
depsrtmentof health and environmental sciencm sdded to an existing
plant) horing an wtimeted cmt in excest of $ l0 million;

(ii) producing 25 million cubic feet 0r more of gre derivedfrom
coal per ds/ or any #itlon thereto hwing sn estimated cmt In o(ces
of $ l0 mi l l ion;

(iii) producing 25,000 barrels of liquid hydrmrbon products
per day 0r more 0r any afiition thereto hsving an esilmated cost in
excs of $ l0 mill ion;

(iv) enriching uranium minenals or additional sddition tlnreto
hwing sn mtimoted cost in exc6s of $ | 0 million; or

(v) utilizing 0r converting 500,000 tons or ml per yffir or
more 0r ony ffiltion thereto hoving an estlmated cmt in excess 0f$ | 0
mi l l ion ; .  .  .  .

b "Smell energy fmility" means any other energy related fmility not cuvered by tlCA S
7s-20- 104( t 0Xa).
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water are prohiJcited, but ccal pipelines using other nredia are covered

by the Siting Act if ttrey run to a large energy facility.

In the event the legislature s:rrpIy renpved ttre coal slurry ban and
did nothing else, water-based crcal pipelines would be subject to tlre
Siting Act if they ran to or frcm large energy facilities. Anlnvhere
else they roould be ocerpt. Itrus, so long as a cornpany did not directly
transtrnrt coal to a rarge energv facirity, it courd both build tlre
pipeline and use large quantities of water without serious environnental
scmtiny rrnder the Act.

If the Legislature does desire to rernf,ve the coal slurry ban while
providing a ga:eater llpasure of environnental protection, several options
are available. lltre siting Act could be anended to apply to:

o coal slurry pipelines running to srall enerqr facilities;
o coal slurry pipelines of cerLain cost, djrrension or tength;
o all ooal s1urry pipelines;

o all pipetines of certain cost, dinension or lengtJr; or
o all pipelines

Bills introducea during the 48ttr Legislature proposed sore of ttrese
possibilities. HB 894 would have placed pipelines costing in e:<cess of

$10 million and capable of transtrnrting coal slunry r:nder the gajor

Facility Siting Act - whether or not they ran to energy faciliti.es - but
would_have exenpted such pipelines frsn neeting the criteria for pr:blic
t.d.211 Its 893 r,rctrld have ccnrered coal slurry pipelines of arry value
and would have retained ttre requirerent of a certificate based on both
environnental oonpatiJrility and pr:lcli. ,r""d.212 lbitlrer bill pa.ssed.

Coverage of certain large pipeli-:ne projects under tlre pr:bIic need
provision of the Siting Act wqrld appear justified on the sane basis
that other large projects are under the Act: if the public is to invest
in pulclic r,riorks and senrices to supporb the constrrrction and operation
of such projects (as well as to mitigate their negative inpacts), ttren
the ta:payers shourd be afforded an independent revierw of the
feasibility of ttre project.
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TtIe cqrmittee also feels that environnental conpatibility is
another reason for which to place pipelines not n:nning to major enerEf
facilities under the Siting Act. If proposed placenent of coal slurry
pipelines under the Siting Act is based on environnental concern for ttre
water resource, it is probably best to regulate only water-based
pipelines in o<cess of a certain capacity. If the desire is to control
the rate of crcal develcSNent, it is probably best to regulate aII crral
slurry pipelines (regardless of the nediwr) in e)<cess of a certain
catrncity- rf tlre concern 1s to minirnize environnental danrage along the
crrnstructj-on route, perhaps all pipelines in excess of a certain lengrth
should be covered (capacity rnay not be as furportant as the disnrption is
similar whether a 6-inch or 36-inch pipeline is raid). using the
estirnated construction cost of a pipeline as the jurisdictional factor
for coveraqe r:nder the Act is probably an inadequate pro><y for criteria
nore tailored for the effects on the environnent. Itre regnrlation of all
pipelines appears unwarranted and a&ninj-stratively infeasible. Table 12
revievys these policy options.

b. Denial- of erni_nent donajn pctger

Conditioning or witlrdrawing the erninent dornajn pcrrer ercercisable in
the narre of the state is another rrpans to regulate, restrict, or
virtually prohiJrit the construction of coal s1urry pipelines withjn the
state. of course, water-based coal srurry piperines are preserrtry
prohibited r_:nder the provisions of l4CA S g5-2-104. Coal slurry pipeline
conpanies using other transport nedir.un, along with pipeline ccnpanies
transporting crude petroler.un or its by-products, have available to them
the eruinent dcnajn pcrrer of the state when they seek to constmct their
lines across private or state lands. In the event the water-based coal
srurry ban lrere rernxred., these pipeline ccrq>anies as well would be
eligiJrle to e><ercise such erninent dqrain pq^rer. Of course Congress has
been considering over the last years several legtislative rreasures to
provide coal shirry piperines federal eminent donain pcrrTer to ocpedite
the constmction of such 1ine".213

The justificatj-on given for allcrnring pipelines, other transalssion
lines, and, in their ctfl:r tjJre, railroads the right to ocercise the
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TABLE I2:
Pollcy Optlons

for Coverfng Plpellnes Under
HaJor Facll lty Sltlng Act

Cmcarn Poliry Oommont

To deternine environmental
cunpetablllty:

( | ) &ncern for environ-
mmtal disruption olong
length of pipeline

(2) Concern for amount of
ratsr ussd

(5) Concern for quality of
rater used

(a) Comsrn for slallU or
dispml of water at
pipeline terminus

( 5) Cotmsrn for rata of
cool Gvelopment

Regulete all pipelines
in excess of certain
length ald width

Regulate all weter
pipelinee of certain
witfth or rats of flor

Rognrlate all rater pipe-
lines or the in erceln
of certain volume, 6nd
require usa of pmr
quality of rater when
fmible

Re0ul8te oll water plpe-
linec or thw in excaxt
of certain volume, and
requlre @uste plans
for use or dispml of
uater

Reglata only cml plps-
llnes (regprdless of
medio), perhaps in
excels of certain
volume

Uslng frmula bffial
on cmt, ridth, and
leqth, ple certain
pipelims un*r FIFS

V-L7 a

Extent of environ-
mental disruption
more directly re-
lated to length sttl
width than to cmt

Quontlty of water
nmt directly rela-
ted to capcity of
pipeltne and not
langth

Need to cncourqe
sarch for alterna-
tive sources of water

ilee$ to encourry
r8-ure or proper
dispcal of uater

ileed mly to terge{
trensportatfon mffi
that rpeed develop-
ment of ccl in order
to ensure thot ffiel-
opment murs in
orderly fashion

Potentlol public
iwcstment in infro-
structure to support
pipeline proJect ls
rationale for coveroge

To determine public need



staters ernjnent dcrnain po/uer ls based on the pr:blic iJrportance of such
projects. Threse transportation npdes generally carry goods,
ccnncdities, and ilEssages basic to the econcrnic vitality of the cor:ntry
and its citizens. But (the argunent goes), because of their linear
length, they could not practically be built if their prolrcnents had to
negotiate for a right-of-way wlth alr affected property cn/,/ners (who
would be under no obligation to se11). rhe state, therefore, steps in
with the grant of eminent donain pch/er to ensure *!at such publicly
irrportant projects are buil-t and that private landor^rners, even if they
can no longer refuse to sell, receive fair ccnpensation for use of their
land. fn reeent years' sorle critics have argued ttrat cerhain linear
projects can be corpleted without resort to the erninent dornain pc,r{rcr.

rn }4ontana, the eminent donain pcr^ler is available to ',ccr1mm

carrier" pipelines which are defined as those firms (1) transporting
crude petroleum, crcal, or the products thereof by pipeline for pulclic
hire, or (21 transporting such products for their own benef it.2L4 Those
firms consenting to certain portions of the Rrlclic Utilities Cod"215 .r
granted the right and por,ver of erni-nent dcnrain.

Actually, the erninent donain pchrer in l4ontana is tr,rD por^rers.
Section 69-13-103 of the Code gives a comrrcn carrier pipeline the right
to 1nrallel, cross, or go under any puJclic stream or highway (so long as
traffic is not interfered with and the roads and higtnrnys are pronptly
restored). Also, Section 69-13-104 gives connon carrier pipelines the
right to "enter q>on and condermr the land, rights-of-{^ray, easerrEnts, md
property" of others necessary for the constmctj-on or rnaintenance of the
pipeline, In occhange for these two pcr^/ers, comrpn carrier pipelines

accept regnrlation by the Rrlclic Service bnmission which includes the
establishrent of rates and operating mles.

As previously nentioned, upon rernsval of the coal slurry ban, coal
slurry pipelines, using water would be eligible to e>rercise the sninent
dcnrain pcrrter (coal slurry pipelines using other sulcstances are eligi-ble

nol^/). If thrc Legislature does renpve the ban, it would do so because
(1) it wants to encouragre the transport of coal by that mcde, or (21 it

is crcncerned about the constitutionality of the er<isting ban. If the
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first reason is the nptivation, Iitt1e if arryttring needs to be done to

ttre enrinent dcnain law otter than perhaps to ensurer through the

ratenraking authority of the Pub1ic Senrice @nn:ission, tJrat coal slurry

pipelines do not severely dannge the railroads senring ttre state. Of

course, envirorrnental criteria could be built in as conditions to the

e><ercise of em:inent donrain; but that review r,vould be better perfoned by

the Board of l{atural Resources and Consenzation through anendtbnts to

tlre l4ajor Facility Siting Act than by ttre Pulclic Senrice Connrission.

If, however, the legislative nptivation is to prevent coal s1urry

pipelines using water, denying tlre erninent dcnrain po^/er to t5o'5e

ccnpanies might be very effective. the state crculd deny all such firms

tle right to use or cross state lands, waters and higlnays; the right to

enter upon or condenur private lands; or both. If the denial extefids to

ooal slurrlz pipelines not using water, tlre poliqf j-s probably
qcnstitutional as it does not prevent the interstate rpvenent of coal by

other carriers and does not discrjminate on ttre basis of a zuspect

classification or fundanental interest. Ttre poliqg would be justified

as the reasoned judEnent of the legislature to control the rate of coal

develogxnent and/or to protect the ecrcnqnic healttr of railroads vilrich are

vitally to the state's other citizens. Preventing access to

state rights-oftuay has particularly strong lega1 justification: the

oontrol- of state higtnanys is at the oore of the statets police pcn^rcr.

If, hcnrrexrer, the denial of enrinent donain pcl^rer extends only to

water-based coal slurry pipelines, the constitutionalitlz of the denial

beccnes suspect; and the police pclArer rationale is to no avail. Article

IX, section 3 (3) of the llrntana Constitution prcnrides the poArer of

eminent dcnrain for pulclic uses of water.216 Coal slurry transport, as a

beneficial use of water, would likely receive treatnent as a g:blic use.

There are traro argunents supporting the prenrise that coal slurrlz, or

coal slurry transporL, is eligiJr1e for the enr-inerrt dcrnain pcr€r

guaranteed by Article fX, section 3 (3) . Itre first ar$nrent is that crcal

slurrlz is inpure water and, because all waters in the natural

ernzironnent are irrpure to sorrE degrree, is therefore within the board

definition of water. Itris assertion is feasijole because the 1a^/
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regardjxg wh,at qualifies as water is undefined ix lbntana and in the
nation generally. Dictionary definitions also defjne water jn varj-ous
ways' ranging frqn a description of its chemical corposition to "that
flouing in a particular bed. rr tu1 indication of th:is vaguerress is a
description used by the Nevrr Jersey Suprene Court in lulcCarter v. Hudson
Countv Water Co.217 th"te water was descrjbed as a "noveable, wandering
thing. '' But the determination of hovy contarninated sonething must bec-qre
before it is no longer considered water is atr4nrently unresolved". One
fact is kncnrn: surface and ground waters in their natural state,
regardless of the degree of contarni-nation, gr:a1ify as water.

One case involving copper leachate nny be helpfrrl in determining
whether coal slurry could qualify as sinply "dirty" water. In Utah
coPper co. v. Stephen Hayes Estate2l8 th" utah Suprelre court. evaluated.
whether water that had percrclated through 1cr^r grade copper ore was still
water. This determi-nation was needed because ttre contarninated water
could only be obtained if the 1aw regarding percrclating waters could be
appJ-ied. flre plaintiff asserted that the copper solution was not water
because it was artificially produced by the plaintiff's ,'industq, and
eq)ense." The court saw no point in the assertion, since "[tJhey are
stiIl fluid, trnssessed of the sarre inherent characteristic that water
has to wander hither and yon throughout the earthi ...,,, and thereby
treated the fluid as "\arater .... or, at any rate, an unstable liquid the
title to which can be held only in the way that one may hold title to
water."219 fllus, while the court did not clmmit itself totally to
defining the solution as water, it gave it the sane treattent as water.

A significant difference between the copper solution and coal

slurry, hCx,,ever, nny be the process by which the water becones inpure.

If the contamination is by natural processes, such as leaching, the

contarLinated water could be evaluated as sti1l being water. On the

other hand, if the contamination is by artificial processes, such as the

pulverizing of coal and subsequent rnixing with water, the resultant

substance night be evaluated as a unigue product.

The second argrurent ecamines not whether coal s1urry is a tlpe of

water but whether coal s1urry is instead a transportation process
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whereby coal is delivered to a rnarket. Tttis argtunent appears strong

since, by analogy, the use of water for canal transportation clearly

falls withjn the eminent dqretin pcercrs prorrided by the lbntana

Constitution. Canal water is a transporting neans, or redir.un.

Similarly, water used for coal slurry is also a transSnrting redium.

Ttre pulverized coal is mjxed with the water, tranqnrted as a slUrry by

pipeline to the point of desti:'ration, and tlren separated by a

centrifugal process for use as an energy source. The water itself is

not pa.rt of the fjnal product. Iltrus, under this interpretation coal

s1urry is not a product that is different frcm water but instead is a

term descriJring the way in which the coal is transported.

F\rtlrer support for the prernise that coal sIurry pipelines have a

constitutionally gruaranteed pokrcr of emj-nent dccnaln is given by the

Ir[cnt:na Srrprene Courtr s interpretation of eminent dcrnain pqrers. In

deternuining what qualifies as a "public use" under erninent dqrnin

proceedings, tlrc court noted ttro vians:

One view, the Urnited or narro\,rt vie,v, requires in general the

actual use or right to use the proposed systewr as a whole.

Ttre other vie^r, called the broad vieur, essentially requires

only a use conferring a "prrlclic advantage'r or a "public

benefit.I' l4ontana, as wittr other western states, has adhered

to the broad vier,r sinoe IB95 | presunably to pronnte greater

econcrnic develotrxre nt.22o

lltris liberal interpretation thus would appear to sralay the balance,

if questions o<ist, tcnuard awarding coal slurry pipeline conpanies

constitutional erninent donain pq^rers.

In sr.urnu4r, assumiJrg qcal s1urry transporb is pr&ab1y entitled to

tlre eminent dcnrain pcrlrcrs associated with Article IX, section 3 (3) , a

constitutional anen&rent would be reqr:ired to renrrve t]* pcr*t.221

3. Securi-rrg Congressional reversal of Sporhase

Thre jnnediate problems facing lbntana concerning its coal slurry

ban and its previous water o<port ban are tlre direct results of ttrc U.S.

Sfrprene CourC's decision in Sporhase v, Nebraska. lttus, one response

the Legislature might nake would be to strpport those efforts in the U.S.
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Conga:ess to legislatively override the offensive features of the
decision. rn chapter 2 (gtrI3 at pp. rr-3-5), rre have discussed the
possible avenues available to Congrress if it desires to overmle ttre
resul-t of sporhase. o,rer the rast several years, b,{o tlpes of
Congressional- efforts have been attenpted to secure such an overrlde.

ltre first attenpt has been to attach a ',savj-ngs', clause to coal
slurry legislation, such as s. 1844, "rte coal Distribution and
utirization Act of L982,il to enable state governnents to apply their
e><isting and future water Iaws, including the tlpe of e><porb. bans or
reciprocj-ty requirenents at issue in Sporhase, to restrj-ct water for
coal srurry pipelines without viorating the comerce clause. ttuch
qcntroversy sr:rror:nded the nerits and effectiveness of such proposals;
and, in any case, none of the legislation pa.ssed the ggth congress.

Ihe second attenpt has been to pronote a rrDre s-weeping cnrerride of
the Sporhase decision. fn late spring IgB4, for instancre, Gcnzernor
Tbney Anaya of ltilew lbxico was circulating a draft bill anrrng his fellcn^r
tr'hstern Gor,rernors "to regulate the taking of water in one state for use
irt another state." Specifically, the draft biII contains a declaration
by Congress tlrat: " [T]here shall be no taking of water in one state for
use in another occept: (1) Rrrsuant to an interstate conpact; (21

Rrrsuant to an eguitabte aplrcrtionnent...decreet (3) Rrrsuant to an Act
of Congress; or (41 B1r consent of a state exercising its sovereign power
to allcnr the taking of water wittrin its bor:ndaries for use out of
sLake."222

Tl"re draft bill was not fornnlly introduced irr the g8th Congress -

in part out of concern about opening l,{estern water laly to Congressional
action. ft is unclear whether such a rTeasure will be introduced in the

99th Congress.

lulontana could undertake several efforts to support a Congressional

cnrerr:ide of the sportrase result. At a nininum, a joint resolution of

the Legislature could be passed urging Congress to apprcnre legislation

restoring to states the ability to restrict erporting of tleir water. A

more effective response might be to fund a lobbying effort irr
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Washington, D.C. tropefully in cooperation tyith other states - to

secure a reversal of Sporhase.

4. E\raluation of Level 2 response

For the purpose of this evaluation, it is assured that the

Legislature r:ndertakes the follorring steps at the upcqning session:
prevents the ban on the e:<portation of water frcrn ccnnirrg back into

effect; strengthens the permit criteria in lvlcA 85-2-311, especially

those pertaining to prq>osals to o<port water; allours water to be used
for qcal slurry pipelines but denies all coal pipelines the enr:inent
dcrnain pol^ter or, at least, places thenr r:nder the l4ajor Faeility Siting
Act.

Table 13 outlines the effects of these steps on the water poliry

criteria set forth in the beginning of this chapter. Ttris strategy is
effective in solving the constitutional difficulties with the
anti-o<port. and anti-creal slurry bans. Ttre strateqf is also effective
in evaluating noderate and large appropriations of water (through water
perrn-it and, when applicable, Major Facility siting procreedings) for the
effects they might have on the staters interests.

Yet, the strategy, by renrcving the bans, potentially facilitates

Lhe interstate nrrvenent and sale of lrtentanars water to higher uses.
lbst of the revenues fron the sales would flop to private appropriators
and not to state gcverrurcnt. Also, at the tiJre grreater nnnrenent of
r,sater is being facilitated, the strategrlz does not strengthen }bntanars
position j-r: relation to ottrer states. Ttrus, lrtrntanars future interests

to the water are jeopardized.

Of course, lrbntana rnight effecLively forestall the interstate
npvenent of water by denying coal slurry pipelines (probably ttre only
shorb-term custcner for the water) the pch,er of enrinent dcrnain. fhe
state still nnrst be prepared for the day when other out-of-state dqnands

develcp for its water or the day when congress gives coal slurry
pipelines the federal porrer of eninent dqnain.

C. Ievel 3 ReE:onse: Develop a Water lhrketing program

"Water marketing" is the transfer of ttre use and/or title of water
frcm a willing seller to a will-ing buyer for a consideration paid. Tro
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TABLE 13:
Evaluation of Level 2 Response:

-Fine-Tuning' Existing Law

How well does r Lavel 2 rospnss . . .

Protect existing consumptiw uses?

Protect llonlcnr's antlcipetod future
consumptive usss?

Protecl. Instrerm values. wrter
quelity, rnd the public trust
interest in the weters?

lloderste lewl of protection through completion
of general stream adjudications on schedule now
contemploted

Probeble increrse in wlue of existing
rights rs they could now bs sold rnd
trrnsfsrred out-of-strte (under cer-
trln circumstlncas) for higher veluad
u9|ts

tloderete lewl of twtreness of other con-
sumptlve rlghts belng estebllshed In Drsln
which might compete with l{onbnr uses in
rny oqultrhla eggortlonment action

Eecruse llontrnr's water could now flow
regiondly. moro competitors for stete's
wrter -- espocirlly competltors who cen
rfford to pry more

In this crse. relying on DIIRC rnd locrl
governmants to institute reservations
r[ present speed does not rggressively
socuro wrter for ilontrnr.s future neads
rnd limits future options

Wrler dswlopment 'es usuel' prwides
low lowl of protection from clsims of
other slctJes

Continusd reliEnce on fregmented wster drtr
systam seriously deloys strte responses to
chenged circumstrnces rnd seriously retrnds
dorelopment of Essin stretegy

Slow woter dwelopmant rasulls In hlgh Instrsem
flows. rt lerst oler the short- Lerm

In view of growing regiontl intcrest in
llontrnr's wetor rnd greetor freodom to
lrrnsfer it out-of-stda for consumptivt
gurposas, relying on DNRC and local gwernmants
bo instituLe resenntions e[ present rale pronides
low lewl of permanent protection for Instrerm
wlues
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tluimize for ltlonttorls bam, fit tlts
economlc vrlue of thr wal,,ors?

Protect rnd snhrnce intergowrn:
mentrj, interstrte, rnd stde/tribrl
relrtlons?

Lend ltself to dnlnlstmttw
fersibility?

Qetrining or rtmlgthrning eristing pub-
lic interest criterir in tlGA 3 65-2-5 | |
rffords high level of scrutiny of all
permlt rppllcrtions -- oven lhose for usa
of wrtr oul-of-*trtr,

Effects of cod slurrY' erlen thryglt
rllowod. rre llmltod by HFSA cqvqrrgs,
end strengthened public interest criterir

Certrinty of existing w-gter righls must rwait'
normrl complal.ion of genaral stream adJudicltions
ud negotirtion of federel rnd Indian reserued rights

Strte wrter marketing limited to Fort Peck
Resenaolr cnd strte frcllltles

To extent strte does not rctively market wrter
unden existing authority. olher potenticl sellers
(federal gwarnment. Indian tribes. rnd private
nrms) hnre legrl, ragio.nrt tccsss to whalever
mrket exists: whrtwar rovsnuss produced go
l.,o those sellers (in essenqe, state hrs prwided
sellers with wholesale commodity for free)

St^rte obtdm econornic value from construction
of corl slurry pipelines rnd rehted works ( a.9.,

Jobs, trxes. multiPtlar effects)

As rxportrtion of tlQntlnets wrtor occurs
with more frequcncy, orrert conflicts with othar
statas, trlbes, federrl govarnment, and prlwte
g,rties in otier strt l increlse oVeI
short-term; under:lylng tenslon rnd confllct
resultiry from uncerteinty es to rigftts gnors
rnd festers

tlore dllficult to rdmlnlster rs OllRC must'
rpply bcth strenthonqd public intarest cri-
terla; DllRC. lts Bord, tnd other rgencles
must rpply I'IFSA: rnd Public Serryice
Gorunisslon grlns Jurlsdlctlon. for sminsrt
domrin purpos6, over corl slurry pipe-
linos

Effactlveness of state lvater mrnagers serlously
limited by frrgmented data qnd uncertrinties as to
foderrl. Indian. and private wrter rlghts -- ell
of which is crilictlly importrnt rs wlter
boglos to mow roglonrllY
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lend itsolf to political feesibiilty?Lood ltsolr to pollticll feesibillty? Rooponing discussion of gublic Intarast
criterir, initirting discussiom cut-
cerning tiFSA cwerrge of corl slurry or
rll pipelines. rnd considering eminent
domrin modificrtion combinss mrny vrlitilo
issues; difficult for Legislrture lo rcl
In one 90-dry sossion

Xdal Bold type distinguises changes in walurtion from Lryel I response.
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narket water is to treat it as arry conrodity that can be sold betrareen

parties or purchased in a rnarket place. Ttre seller must have

enforceable rights in ttre water he attenpts to sell, and those riEhts,

once transferred to a bqger, must be recognized and respected by third

parties.

While scrre conoerred l"lmtana citizens trave been trdtcled abo-tt the

prospects of selling lbntarnr s water, ttre reality is that the state has

been erpooered to sell water since 1933. ltre fderal gorzernnwrt sel1s

water frqn sorrE of its projects for irrigation purposes. Private

parties also sell their water rights. Vlhat we find, i:r fact, in the

state is a confusing pa.tctnrvrcrk of water sales authority and

possiJrilities with no r:nderlying rationale (see Table 14).

What focused attention on the current water narketing issue was the

sale of 50,000 ac-fE/yr of Oahe Resenroir water by the State of South

Dakota. to the EISf Pipeline Aorpany for $1.4 billion. Alrmst overnight,

tr'vo visions were conjured up in pecplets minds: a vision of riches for

states that aggrressively marketed ttreir waters; or a vision of

oploitation, wittr the waters of a state being sucl<ed away by wealttry

neigtibors. With the cancellation of the ETSI project, it is atr4rarent

that neither vision is correct - at least for tlre nnnent. Yet, the ETSI

transaction, coupled with the Strprhase decision., does herald tlre

developnent of a regional rnarket for water. Ttrere is a grcndng

consensus that waters will nsrze interstate with greater frequenqg and

that the market will play a greater role in the allocation of water

resources. So, even tlrough a state may not choose to aggressively

rnarket its water, it should anticitrnte and prepare for the grorring

pressure to allocate water according to ecrcncrnic criteria. In its

preparations, a state can choose eittrer to facilitate private sales of

water or to actively engage in the rnarketing of r,uater itself.

Tttis section begins by reviewing the present status of water

rmrketjng in lbntana and the problenrs the present situation poses.

Econornic considerations and the necessary and desirable elenents of a

water marketing proposal are ne:ct discussed. In a third srlcsection,

alternative water nnrketing proposals are studied, including those
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TABLE I4:
Present Possibilit ies for Water Sales

IilITRESTED PARTY w1t0 sErts? coltstDER-
ATtfi PAID
u,t{o,t?

STATE JTn|S.
DtcTt$t?

Approaches federal gwernment for
industrial water from

Fort Pecka Option to
stote

Seme

Fefrral
gwernment

Federol
pvernment

$tate
gpvernment

Private party

No sale; simply
appllcatlon for
permit

Tribe

Ssme

To federol
pvernmant

To federol
gorernment

To state

To private
psrty

None paid

Tribe

Ssne

Probablf

Probobld

Yes

Chana of use
rariiwd

Public interest
mlterlf; per-
hapg ciange of
user or tlFSAg

Probeble juris-
rllction wer off
reservation
movement on
use of water
( if otherwise
larful)

Equally tostote Whether state
& federol gw. sells or not
if sold by state

I UnOer l"lemorandum of Agreement dated 1976.
D Under Proposed llemorandum ofAgreementdrafted in 1984.
c So long re State conditions do not &feat primary purpme of fe&ral project. llnited Stales n
. Califarnia (tlew ltlellanes Oam), 694F.2d I l7l (gthCir. 1982).s r4cA s Bs-z-4oz ( l ges).
SmcnsBs-z-Jn i less).
I m0n S 8S-2-4o? ( l9E3).
I  NcRsTs- l -  t0r  er  saf l  (  lgs3).

Yellontail, Tiber, Canyon Ferryb

0ther Reservoirs (Hungry Horse,
(Clark Canyon,Oibson)

Appomhes fe&ral Wernment for
water for other purpmes

Apprmhmrlate for water from
$gie reservsirs (for any beneficial use)

Apprmhes private party for water
for anv beneflcial use

Appropriates water in otn name for
any beneflclal use; perhaps later transfer
of usa ( including to an out-of-state
lmotion)

lndien tnibe
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rrEasures introduced in the 1983 session of the Legislature. As wit-tt

each of tkre preceding levels of policry response' the narketing

alternative will be evaluated accordinq to the criteria set forth in t.he

introduction to this chapter.

1. Present status of water rnarketing

Thre present status of water rnarketing in lontana is displayed in

Tbble 14. Of concern to the people and polirynakers of lbntana is who

can nnrket, whether the state receives any of the palments, and whether

t}te npvelrent and use of purchased water falls rrnder any of tlre

ernzironnental regulations of the state.

{he federal governnent, witkr its large mainstem reserlroirs, is the

nnst obvious sel1er of water. It is free to do sor although recent
) ) ?

litigationoo- raises the issue of whettrer the Corps of E:gineers or the

Bureau of Reclamation is ttre appropriate selling agenqy. Proceeds frcnt

such sales are not shared wittr the state, but the revenues do benefit

the state as they are deposited into the Reclanntion F\:nd to finance

otlpr water develcqxrent projects. Ttrose revenues, however, need not bg

spent in the state where they were earned.

Because irrigated agriculture has not develcped in the upper basin

to the extent anticipated (due, in large part, to Congressr reluctance

to finance prornised projects), the Bureau of Reclarnation crensiders there

to be surplus water in ttre upper basin. Ttris surplus has been allocated

alnf,ng the basin states giving those states the permission to market the

water for industrial purgnses. Pr.rrsuant to an agreenent ececuted in

1-976, the State of lbntana received permissi-on to market 3001000

ac-ft/yr frcm Fort Peck Resenroir. 1ltre D[{RC is curr:ently negotiating

wittr the bureau for a sirnilar agreenent, affecting Yellcnr'rtail, Tj-ber,

and Canyon Ferry resenroirs. If ttre state rnakes a sale (which it has

done only once), the proceeds are split equally with the federal

gcnrernnent under both the e><isting and protrrcsed agreenents. Still'

interested buyers can directly atrproach tlre federal governrnent for

non-industrial water frcm these four resenroirs or for water for any

pupose frcrn other federal resenroj-rs. Tlrose sales revenues would not

be shared with ttre state.
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The state, of course, can sell water for any beneficial use under
existing authority given to the DNRC.224 rf the coal srurry ban is
rennvedr the sta.te crculd sell water for tttat I rq)ose wittrout any
additional legislative authority. Itre exj-sting law, however, is silent
on many inportant considerations including where sales revenues go.

Present and futr.rre appropriators are also free to sell water.
Water rights are connrcnly capitalized in the sales price of farm and
ranch properties, and the rights are transferred to the nsrr property
ctl^/ner as a pa.rt of the deed. Water rights rnay also be severed and
transferred separate frqn the Iand, but tlre seller must receive the
prior approval of DNRC, which "shall approve the protrrcsed change if it
deter:nines that the proposed change will not adrrersely affect the water
rights of other persons."225 rn both these incidences, qcnsideration

for the sale is trnid only to the selling atrpropriator.

tltus, under existing lano, water can be appropriated solety for
resale for beneficial uses either in or out-of-state. Also, there
seems to be nothing to prevent a firm frcm engaging in the business of
selling water rights so long as beneficial uses can be i-dentified and
the perrnit criteria of I"ICA S 85-2-311 satisfied. (Ttrere is a statutory
ban against speculation "on large guantities of groundrvater,r226 there
is no indication as to what constitutes speculation). In essence, the
seller could obtain his rarr naterials for free. The hlnpothetical is not
far rencnred frcrn fact. One atrpropriator holding a pre-1973 use right to
80,000 ac-ft of water is potentially in the business of selling water.
A lsoming connnrnity has applied for a gror:ndrtrater permit for water to be
punped out of lulontana and presr:rnably sold for donestic use.

Finally, although controversy e><ists over this issue, there j-s the
possibility that the Indian trjbes of the state coul-d sell or lease

their resenred water rights. Tlee fact is that such leases are taking
place throughout the West although sorre argue that, because the rights

are calculated on the basis of "practicable irrigable acreage" on the

resenration, ttre water rmst be used for on-resenration farm purposes.

Of crcurse, none of the revenues would florr,r to tlre state.
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Table L4 also indicates the situations in which the state would

tnve so{re regrulatory jurisdiction (e.g.-, lbntana Eirvironnental Policy

Act, l4ajor Facility Siting kt, water pennit criteria) over tte

atrpropriation of water feased or sold by federal, Indian (argniably) ' or

private sellers.

FYcm this revierr, the crcrnnittee concludes that. the trntential for

water rnarketing, even under e><isting law, is theoretically great (for

considerations of whether there actr:ally is a market for ttrc waters, see

Chapter 2 at pp. II-8-11). Also, the existing sittration al1o,ving water

marketing, although ccnplo<, is reasonably equitable. Because the

federal governnent has financed large water develogxrent projects, it is

entitled to nnney frcm the sale of water captured by virbue of those

projects. TLre state, Lrcnrever, should share in those procgeds because it

gave up vahrable bottcrnland for the const:rrction of those resenroirs and

ttre prcmised irrigable lands have not been brotrght into production.

Similarly, bth private appropriators, who have put water to use through

their investnent and labor, and Indian tribes, vftro depend on their water

rights as an integral parb of their econcnric future, should be entitled

to seII threir water and benefit from the sales proceeds - so long as the

rnwenent and use of the water is envj-ronnentally responsible.

The cqnnittee, hcr'^rever, has three rnajor concerns stgrming frqn tlte

present situation. Ttre first concern relates to the ability of a

purchaser to obtain non-industrial water (perhaps water for a large,

thirsty netropolis) directly from ttre federal goverrrrent, wittntrt

paynent of tle state, because of the inapplicability of the Fort Peck

nenprandr:m of agreenent. ttre ccnrnittee believes the state shottld

renegotiate the present agreenent with ttre Btrreau of bclarnation to

e>ctend it to sales frqn aII federal projects within the state and to all

Qpes of water. At the sarre tine, the ccnmj-ttee believes that the

applicability of }bntanars environnental regulations to tte npvenent and

use of the purchased r^rater be specifically stated in the agreenent.

Ttre cunnitteets other two concerns about the present sib:ation

pertain to tlre unappropriated waters of ttre state. One concern is ttre

danger of a firm apprqriating a very large Enntity of water for
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consurptive use in a large project (especialry a project out-of-state)
without paying anything for the water. of course, in nany instances,
the firm night seek to purchase water directly frqn the state to avoid
the greater e:<Pense of buirding its cun: storage facirity. Br:t, in cases
where that was not true, the state should require paynent. Tto neet this
concern, the state could consider either (1) a sizable permit fee when
tlre volune of nev,r water appropriated o<ceeds a certain arcrunt (gr$_,
4000 ac-ft/yrlr or (Zl a "stand-by,' rnarketing program for large
appropriations, an option discussed in subsection three.

The third concern is the wisdom of allorrdng large-scale speculation
jn the resource which coutd sone about as a result of water rnarketing
firms buying up o<isting rights for resale, firms appropriating water
presently unappropriated for resale, or both. should firms be a1lqrcd
to be in the exclusive business of selling water? rf not, the state
could inpose an absolute ban against brokering or engaging in the
busjless of water sales for profit. If such firms are allcnred, perhaps
a fee should be irrposed on arry nevtr water that they appropriate. Ferhaps
the state should be a ncre active pa.rticipant, even nonopolizer of the
rnarket, an option also discussed belour.

2. Econcrnic considerations

water can be allocated ttrrough the rmrket, by goverrurent r ot a
ccrnbjlation of both. One ccnurentator who spoke before the csnn-ittee
argtres thlat a free market for water allocation had developed in the Wbst
onry to be transforned into an alrocation system regulated by
gcn/erilrent:

Frqn the lfestern mining carps and cattle ranches cane absolute
property, equar footing for uses, and transferable cmrnership
rights. As a result, narkets were left to determ:ine the value of
water.... tAl qgstem of water law evolved which (1) grarrted to the
first appropriator an exclusive right to the water and granted

water rights to later appropriators on the condition that prior

rights were neti (2) permitted the diversion of water frcm the

streams so it could be used on nonritrnrian land; and (3) allcned

for the transfer and occhange of water rights beb^reen

individuaL..227
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TLris author argRres that ttrese tr^D corponents, security of right and

free transferability, were the necessaqr and desirable ingredients for

efficient water allocation through the nnrket. Orer the years, however,

four trends worked @ether to bring about a much greater and

centralized role for the governrent in the allocation of water: (1) a

oonc€rn that water was so unique as to require goverrlrrent allocation;

l2l a fear that private appropriators would nonopolize the resourc€i (3)

a conc€rn that only gorzernnent, and not private nnrkts, could provide

the capital necessarlz for the crrnstmction of large projects; and (4)

the fear that. the nnrket would not prevent darnagjng e><ternalities (=_S_,

pollution) resulting frcm narket allocation of the water.

Tttis autlrcr and others have suggested ttre need to inject

characEeristics of tl€ rnarket place back into water allocation

decisiorunaking. Tlere are several adrrantages of rnarket allocation.

First, rnarkets provide decentralized decisionrnakj.rog where people and

firms are able to rore accurately specify the ancunt of water they

desire and its value to them. Seond, market allocation is responsive

to changing needs and pr:eferences and provides for rapid accqncdation of

ner^r water users. Third, in narket situations, water tends to nrrve to

uses in which it has the highest econcrnic value and ttrus enaourages

conservation. In our region, the value of irrigation water has been

reported as ranging betl€en $4.97 and $gt .20 pr ac-ft.qrllile other uses

range as high as $368.63 per ac-ft (see Table 15). I{ater wiII ttren tend

to npve away fron agrricultural and toyard municipal and jndustrial uses.

Yet, as to tttis last concern, one set of c€firtentators has noted

that "use of the markeS>Iace is unlikely to require, on a regrional

basis, abandonnent of enot:rrnus anrrunts of irrigated acreage. Water

supplies of cities, energy ccnpanies, and other nq^r uses are relatively

snall in corrparison with water use in irrigated agricultut".u22g

Irtcntarn econcrnists seem to concur:

the effective dernand. .. for ltmtana water is tikely less than that

popxrlarly believed. T{:e willingness-to-pay for raw water (F.O.B.

llbntana and unprocessed) is decidedly lcnrer than that reflected in
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TABLE 15:
Range of Water Values by Hajor Use

USE RANOE of VALUESO
(3/e-ft)

lrrigotion

l"luniclpal

Industrisl

Recreetional

$.1.97 - 8t.20

26r.80 - 56E.63

0.03 - 552.15

_ -b

l.lotes: sAll values in 1g60 dollars.
bllot reportad.

Source :  Bea t t i e  8 .R . ,  M .D .  F rank ,  C .R .  Tay lo r .  November ,
1984. Economics of Water Marketing Options for Montana.
Department of Agricultural Economics and Economics, Montana
Sta te  Un ive rs i t v .
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denand shrdies based on value in use at point of use. klatively

ino<trnnsive water is generally nrore read:i-Iy available for

high-valued uses in distant locations frqn l,lontana that popnrlarly

believed. For exanple, agricultural water values are quite lonr

throughout the western United States and npst higher-valued denrands

can be satisfied by diverting rather snall anpunts of water frcnr

agiriculture to higher-valued uses in those states. Thus, it is the

present lcr,rer-valued uses out-of-state that nrcre realistically

represent tlre possiJrle effective dermnd for lfcntana water.229

Ocnmrnly cited disadvantages of narket allocation of water include

the fear ttrat water rights nny h consolidated by a fernr entities, that

tlere lltay be unequal access to the nnrket, and ttlat rnarkets do not fully

recognize the "ccnnu:nity" inportance of r"ter.230 rhat is, water is

different frsn other csnnrdities in that it is such a prcrninent feature

of ttre natural landscape and, in cerbain uses, nothing adeqtrately

sr"rlcstitutes for it.

The crrrnittee believes that ltlontana i-s best described as a "lrrixed"
ecorcmlz when it crcnes to the allocation of water. Bottr tlre rnarket and

goverment presently have a proper role in the allocation of ttre

resource. As has been seen, there is presently anple opporhrnity for

water sales to take place in the state - eq>ecia1ly if the anti-o<port

ban is not revived. Ihe federal governnent, Indian trjbes, private

holders, and the state itself are aI1 potential sellers. llLrere is also

an inportant role for governnent in applying appropriate pr:blic interest

criteria to perrnit applications to ensure that the natural and ccmrnrrity

values of water are protected. Possible npdifications to strengrtlren the
pttlclic interest criteria were discrrssed in the previous section. Ttrese

rpdifications, or even appropriate use of the e><isting criteria, should

9o a long way in reducing ttre concern for the effects of great arrumts

of water rnrving beyond l,lrntanats borders.

the q)ncern left outstanding, hchle\rer, is to prevent large

appropriators frcrn profitiag frqn a resource they can presently obtain,

in many cases, for free. llhree policry options are crcnsidered in the

nert section and discussed in viery of hovr they handle this issue: (1)
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the narketing proposals considered at the last legislative session; (2)
a I'stand-lc5r" narketing schenet and (3) state appropriation and narketing
of all unappropriated water.

3. Possilcle rnarketing scheres and desirable eIrents
This sr.rbsection discusses ttre narketing proposals i.:rtroduced at ttre

last session and other possiJrle approaches that should be considered as
well. Vikrile the folloring dj-scrrssion of the possibilities does not
attenpt to cover all the considerations any nnrketing progrcsal must
ultimately address, it nny be helpf-ul to keep in nind the follovuing
questions for any such proposal:

1. v'lho manages the program for the state (DNRC, DNRC Board,
state-created corporation, tmst) ?

2. Do sales have to be atrproved by the Legislature?

3- Hor.r much should be sold or leased annually? rf 1ease, for
ho,v long?

4. Hctv should fair narket value be calculated? Should there by
any uses that are sulcsidized?

5. l{here should dlversions take place (on stream, state
resenroirs, federal reservoirs) ?

6. Should the state build, orr,n, and operate all deliveqr
facilities (e:g=-, California ncdel) ?
shoul-d there be an autqnatic "set-aside' of a certai-n anrxnt
of water for private or other pr:bllc uses (see legislation
frcm last session, infra) ?

Hour are the environnental interests of the state protected
(EIS coverage, MFSA coverage, application of public interest

criteria) ?

Can the purchaser's or lessorrs interest be transferred or

subsequently resold?

Hcn^i are the proceeds frqn sales to be distributed?

What are the aonditions and renedies available on contract

default?

7 .

B .

9 .

10 .

11 .
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Space does not permit a detailed discussion of these considerations with

respest to each of the follor^ring proposals. lleey nnrst be addressed,

horvever, in arry actual marketing program the Legislature might desigrn.

a. Proposals at ttre last session

Three bills relating to water rnarketing were introduced and

considered by the 1983 legislative session: HB 893 introduced by Rep.

Netunan and others (the Sctrwinden a&ninistration bill); HB 894 jntroduced

by Rep. Marks and otters; and fts 908 introduced by Rep. Harper and

others. Grly HB 908 sunrived the session to be passed into 1aw. It was

the ultirnate vetricle for the rescission of the anti-erport ban,

authoritlz to rnarket water frcm other federal resenroirs, the Jnproved

perrnit criterj-a - all on a tery)orarlz tr,,lo-year basis - and tlre enpaneling

the Select Comrdttee on Water lr4arketing. A description of tlre rnajor

features in each bill as originally introduced follcnos. l4ore detailed

ccnpari-son of ttre bills is set forth in Tab1e 16.

(1)  HB 893

Ihe litrer:man bill proposed repeal of ttre ban on erporbation of water

hrt qrntinuation r:ntj-l L987 of the coal slurqr ban unless the water was

purchased under the rnarketing provisions of the bill. Ttre permit

criteria for diversions in excess of 3000 ae-ft/yr and 15 cfs were to

strengthen the laru along the lines suggested by the Sq>rene Court in its

Sporhase decision. Ttre bill would have placed all water and liquid

trytdrocarbon pipelines (e>ccept natr:ral gas) r:nder the }4ajor Facility

Siti:rg Act.

Itte bill rculd have set up a water program of up to 501000 ac-ft/]zr

for industrial purposes with terms not ecceeding 40 years. Sales

proceeds would be invested in water rnarketing storage facilities, water

developnent, and soil and water consenzation. Any project usilg water

purchased frcrn tkre state would be reguui-red to set aside 25 percent of

its capa.city for the use of other persons upon their palment of tlre

connection crcsts.

Ihe bitl proposed a legislative water orzersight ccnnrittee.
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TABLE 16:
Comparison of

l{ater Harketing Proposals
Considered by 1983 Legislature
(rts gitls Were Originally tntroducd)

HL8e4 HLeos

i'loDrFtcATtoils l[ExtsTt].to tyATER c0DE

HL893

HCA S 85- t - t0 t :

l4anketing of water is con-
sistent with state policy

t lcA s 85-t-f  02:

Defines "energ/ industry
use," "Bnergy industry user,"
"energy minerals," end
"stonage fmility"

] lCA S 85- t - t2 l
(antl-export ban):

for DNRC Board to use in
apprwing export petition

HCA S g5-t-202:

Bmnd apprwal necessary
before DNRC can quire
permit to ocqulre woter for
marketing

llc s 85-t-204:

Authorlzes DNRC to rcquire
woter rights for marketing

Amen& section to remore anti- Amends section to remove
exp0rt ban but ffi miteria anti-export ban but requires

Environmentelly sound
morketing of impounded
watr is rmnable use

Defines "energy industry
use," "energy minerals,"
"impounded waten," and
"impoundment"

DNRC to ensure thst l,lCA S
85-2-3 | | mitenia are met

$ome

0enerally same

Entire section repesled

M

M

M

M
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HE_89,3

rlc s E5-l-205:

Authorlzes DNRC to trqulre
water ri$tts from orry
fe&rol resenvoir and not
just Fort Peck

HCA S 85- t-604:

M

l,tcA s 85-2-t02:

M

]lC S 85-2-t0,t
(cml slurry ban):

Cmtlnues ban on cml
slurry pipelines until
Ju ly  l ,1987,unless
qualified to purchose
water as'?nengy industry
user" un$r marlcetlng
prwisions of bill

t'lGA s 85-2-2,11:

M

t'tcA s 85-2-5r t:

AdG to permit citeria
affecting 3000 m-ft/yr
ard | 5 cfs the state policy
objectives set forth at
NCAS85- t - r0 l

HL8q4

Some

Authonizes depcit of salm
prmee6 into water develop-
ment mcurnt mmonked for
lwrs srd grents

Defines "low quolity weter"

Repeals cosl slurry bm

Authorizes depmit of mles
prffi intowoter rights
djudication munt

Affi to permit miterie for
all applicants contmt of
l ' lCAS85- l - l0 | ;s ta te
water plan; and heslth,
welfare, end safety of citizens

HLeo8.

Same

Lmrlescml slurry bm in
plffi

Adds &tailed public intermt
riteria to applications for
permits in excess of 5000
m-ft/yr or 7 cfs

M

M
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Hn_0s1

Applicant for 10,000
rc-ft/yrand lScfs
must prore "by clmr and
convincing evidence" that
rights of others will not
be affected

Permits for use of water
outside stste limited to
40 yrs with renewal
omrding to MCA S 85- | - | 0l
criteria, regrdless of amount

t{cA s 75-20-t04:

Plrces gm (except netural
gm), liqutd hydrocarbon,
and wster pipelines under
I{FSA (whether or not they
run toor from major enegy
facilities)

r{cA s 75-20-50t:

hl{ (thereby retaining
both environmentel end
public need revierr)

HCA S 75-20-303:

htA

r'roprFrcrTroNS IqMAJ0R FAcil tTy stTtNo acl

HL8q4

Limits water marketing
permits to 45 yrs

Requires consideration of
lovtt quality water for energ/
industry use

Plms m'l slurry pipe-
lines ( regardless of metllum )
under I4FSA if their estimated
cost exceeds $ l0 million

ilLe08

Such a permit cannot
be issed unless appnwed
W the Legislature

Plm ell pipelines capable of
transportlng woter or using
water m medium under l"lFSA
if the/ exceed 20 inches in
diameter or 50 milm in length

Remores consitrration of public
need end conveniene by DNRC
Eoard when it certifies cml
slunry pipeline in confor-
mmce with environmental and
pnmdural requlrements of ct

Requires that ml slurry Same
pipelines lm than 30 miles
be completed within 5 yrs
of certificate; for lines more
than 30 miles, within | 0 yrs

M (thereby retaining both
environmental end public
ned review)
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HB.E93

DNRC can quire 50,000
c-ft of water for sale, lffie,
or transfer for industrial
purpGBs

DNRC can quire water
mrketirq ri$rts not
to aceed 40 yrs which
mqy be renewed

DNRC can sell or transfer
r'i$rts not to aceed 40 yrs
which may be renared

DNRC must perform EIS

Contrmt of convayEncg
must set mirh 25f of
project capmity for
use of other per$ns
on their peyment of
cmts of tying into pro-
ject snd remwing water

Proceeds committed to
constructlon and reha-
bilitation of water marketing
storEe fmilities; specifi -
cally, creates water mar-
ketirg mcount Eppro-
priated W biennial
Legislature; thereofter, arry
funds rameining split 505
for water ftvelopment, 25f
fon soil ard water conser-
vation, 25S to qeneral fund

HL8e4

l{Ew PRovlstol{s c${cERNlNo W TER r|ARKETll{Q

DNRC con market impunded
water or sell permits to 6
c); no more than 50,000
m-ft/yr for engcg[ industrial
use lunlimited for other in-
dustrial use?l

Oenerally mme

HLeos

l,lot to excmd 45 yrs

Some

Weter must be ln excess
of o<isting and foreseeable
wes

lf femible,253 setmi&
for such otlnr users

Pnoceeds split with 758 going
to mlst water dJutllcatlons
ard to water &velopment; other
258 togeneral fund
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Hn-8e3

Creates woter resources
wersight comm ittee with
4 members from eeh house

HL8o4

Same

uLeos

Cneates interim Select
Committe, 4 members from
mh house, to study woter
mrketing
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(21 HB 894

Tte l4arks bill proposed repeal of the anti-export ban and the coal

slurrlz ban. Ttre biII would have strengtkrored tlre permit criteria for

all applicants by requiring consideration of the staters water policry as

stated in I\CA S B5-1-10L; tlre state's water plan; the health, welfare,

and safety of tlre state's citizens; and whettrer lcnr quality water could

be used for energenry uses. Coal slurry pipelines, whether usilg water

or sone other nedium, would be covered by the Siting Act if their

estinnted cost ercceeded $10 nr-illion; but the review under the Act would

be linLited to environnental- and not public need consideration.

Unlike tLre Neunan bil1, the nrarketing progrram would. be unlimited

sales, but water "energy industrial purSnses" (g-gL_, coal slurrlz
purposes, thernal cooling) would be Umited to 50,000 ac-ftl]rr. Sales
prcceeds v,ould sprit arrcng water develotrxent, water adjudication, and

tlre general filnd. Also a 25 percent set-aside for ottrer uses would be

required if feasible.

This bill also protrrcsed a legislative oversight ccrnnittee.
(3) HB 908

Ihe Haper biII, HB 908, was not a narketing bilt as such. !{hile

it would have renoved tlre anti-o<port ban, the coal slurry ban would

have rernajned in place. Very detailed pr:lclic interest criteria were
proposed - nost of which ended up in ttre passed version.

The bill would have placed all pipelines capable of transporbing

water (or with water as a nedir-un) under the Siting Act if they exceeded

20 inctes in diareter or 30 miles in length.

Tte Select @rmittee on Water l{arketing was enpaneled as a result

of the passage of this bill.

b. "Stand-byfr rnarketing program

The prcposals considered at ttre last session, if they had been

adopted, would have resulted in a stand-by water rnarketing program of

sorts. That is, so long as any custcner desired to deal with the state,

ttte DNRC would be eupq^rered to obtain a permit for water inpounded at a

state or federal resenroir and to sell the right to the custqrer. At

present, hcrr,rrever, DNRC has auttrority that carl also be descrjbed as
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stand-by sales authority23l although rnany of the desirable features of
such narketing are left r:nstated.

Neither the present raw or rast sessionrs proposals, ho,rever,
prevent an interested party frcm appropriating water in its cnrm nane
wittrout paynent to the state. The "stand-b12" rnarketing program prcposed
here is one that would kick in autqnatically whenever a party desired to
buy or appropriate a rarge guantity of water - say in e><cess of 4000
ac-ft/yr.

The stand-'lry program could work one of several ways. TLre first
possi-bility r,rculd be to prohibit anyone but the state fron appropriating
nevs water in excess of (say) 4000 ac-ft/yr. rf a party desired water in
e>(cess of that anount, they would purchase or lease the right frcnr ttre
state or frcrn an existing appropriator. Itre state rni-ght also be able to
erirninate its cqrpetition by baru:ing private sares in e)<cess of the
Ijmit. Sxisting permit holders woutd still be free to sell less than
the limit. This approach is essentially the recrcnnendation of the
ccnrnittee as set forth in Chapter 6 and the proposed bi-11, Appendix D.)
such a ban, houever, might encourage subterfuge as buyers and private
sellers craft ncnzel ways to avoid the ban.

The second possibilier would be to prohibit anyone but the state
from appropriating or holding a permit in excess of (say) 4000 ac-fL/yr.
Tttus, a party seeking a permit for that quantity of water in the first
instance would have to purchase or lease frcm the state. Also, existing
appropriators having less than 4000 ac-ft/yr would have to purchase or
Iease frorn the state any quantlty of water tlnt exceeded the limit.
Parties currently holding permits in excess of the nnxirrurn would be

"grandfathered in" or exenpted frcrn the lnpending legislation. Ttre

value of existing private rights, tlcn€v€r, would be diminished by

renoving one class of potential custoners frqn the private nrarket.

Private holders would still be able to sell their rights to others not

in danger of exceeding the limit.

The third possibility would be to build a progressive rate schedul-e

ilto either of the other two. Ttrus, the oost for the first 1000 ac-ft
(in excess of ttre threshold 4000 ac-ft/yrl would be "$X". Ttre cost for
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the second 1000 ac-ftlyr would be',$ 1.1(x),,or sdre other additional

increnent.

The advantage of ttrese "stand-b1i" options would be several. Ttre

first version would ensure that ne{^/ water users in tlre state pay

adeguate consideration when they seek, on a one-tjne basis, to acquire a
large volune of water. It rnpuld not, ho,vever, preverrt a user fronr
obtaining nurErous perrnits over a period of tjne that, in total,
ecceeded the naxjmum. Thre second version would octend this advantage by
ensuri-ng that arry water user - not just large nstr ones - pays adequate
consideration for the use of water e<c-eeding the limit. The ttrird
option, W applying a disincentive to increasingly larger uses, allornrs
refinenent in hcn,r large the penalty crcst will be.

These proposalsr ttuAl€ver, may alnrrst invite cj-rcumrention as
parties seek clever IIEans to avoid the limitation. Because they elrporer
the state with rrmopoly porer in certain instances, they depress the
value of ocisting prj-vate rights. Ttre protrrcsals wourd require
continuous nrrnJ-toring by DNRC and the a&ninistration and enforcement
costs are difficult to calculate. Presunrably these costs would be paid
out of sares proceeds; but it is conceivable that, based on past

ecperience, the state would have no sares orzer the next fer^r years while
ttte nrnitoring would have to contj:'rue.

c. State appropriation and nnrketing of r:nappropriated water
The rrstand-b1r" rnarketing prcgnsals would kick in only when a

custcrner desired to deal with ttre state (the case under current law or
the prcposals of the tast session) or when the qr:antity of water
occeeded a cerhain threshold (the protrrcsals outUned in the 1ast
subsection). The concept outlined in this subsection could nake tlre
state a IIDre active rnarket participant - with scne inportant benefits if
ttp state desires to er<ercire as nmch control over ttre export of water
frcm the state. Ttris protrrcsal, also discussed as an alternate
reservation of water process in the ne><t section ("r.enret 4',), is for ttre
state to apprcpriate in its crrn narre all unalpropriated grotrnd ard/or
surface water. TLrerefore, the state acts as a proprietor of the water -

selling or leasing not clroosing to sell or lease to wtrqrerrer it wished.
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urban drsellers will recogrnize the protrrcsal as anarogous to
city-oraned and operated nu:nicipal water systems. For those not having
their o,vn supply, the only source of water is the city. rhe inportant
difference is that, whire a city would presurnbly have to sell to any
resident desiring water able to afford the senrice, a rine of u.s.
Suprene Court cases seens to give states much nnre lee*ray jrt the sale or
disposal of the staters resourc€s. In acting as a proprietor and not as
a regmlator of state resources, the state, as a rrnarket 

trnrticipantr'l
has nnrch npre discretion to setect pr:rchasers and specify tenns on bases
that might otherrr,rise run afoul of the interstate connerce clause. (This

"market pa.rticipant" concept is in the cormitteers recamrpndations set
forth in Ctrapter 6 and in ttre proposed bill, Appendix D. )

The "market participant" concept has received groring attention in
the last several years irr large part due to the work of a study
ccnrnittee set up by the 1983 Nen^r Irbxico Legislature. ft nny be recalled

that l$eld l,bxicrc has been involved in ongoing litigation wittr EI paso

concerning tlre o<portation of groundrruater frcrn southern Nerr,r Ivlexico for
municipal uses across the state border. The litigation resulted in the
federal district court declaring l$sd llexicors ban on the o<portation of
water to be unconstitutional. Ilre Legislature anended the statute, and
the anen&rent has been found by the sane court to be constitutional. In
addition to revising the statute, the legislature created a Water Law

Study Conrnittee "to study, examine and eva1uate"232 the court decision.

The ccnmittee concluded that, if the state desired to rnaintain its water
resources (groundrruater in ttris instance) , it would have to establish

control by asserting a proprietarlz interest jx those resourc€s. The

ccnrnittee suggested that one rrpans to do so (pending further study)

would be for the state to appropriate in its ornn nane all una14)ropriated
? ? ?

groundtrrater.'"' As to this water, the state wou1d becsre a prcprietor
- not a regulator. The distinction is critical: under a line of cases

decided by the U.S. Sr,rprene Court, the Court has allcnred states, when

they act as "narket participantsr" to discrjminate in the purchase and

sale of goods in a fashion that would othenrrise violate the dornrant

interstate cofiTmerce clause. Thus, in Revees, Inc.
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Lpheld a south Dakota statute that authorized a state-cnned cenent plant
to seII only to state residents. As recently
as tttis past spring, the Court, raftiIe striking dcram an Alaskan statute
reEriring in-state first processi-ng of state-cn"rned tirnber, seened to
indicate that Alaska could choose ttre purchasers with whom it would deal
so long as it did not attenpt to restrict the post-purctr,ase behavior of
the buyers (€gu!b central Tinber Deve

By corparison, if a state like Nerry lGxico or lbntana were to
appropriate al1 (or a portion of) unappropriated ground and/or surface
water and ttren act as a prcprietor of the resource, it would prespnnbly
to sell

residents

water to whcm it ch@ses including preferrinq lrtrntana
to arr others. I^JtEt the state could not do wour-d be to

attefipt to restrict further sares or ]eases of the water riqhts on a
basis that would viorate the interstate conrr=rce cfause.

Tttus, the proposal could be for the state of lrtrntana to appropriate
all or a certaln quantity of ground and/or surface water. rhe right
could be held by DNK, a state-created corporation, or a state-created
tntst' Either in the inplerne,nting legislation or in trnlicies developed
by the DNRC, orporation, or trust, deci-sions would be made about the
arcunt of water to be sold or leased annuarly, the proportion of water
to be sold in and outside l4ontana, the rreans to calculate fair narket
varue (and whether a differential price qgstem, depending on hrater use,
should be incorporated into the program), the nethod of sare (e.%_,
"cver-the-counter" or auction), terms of palment, arrd o,ther conditions
of the transaction. rtre irrplenenting regislation , of course, wour_d
specify the distribution of the sales proceeds. preferred uses would
probably be for ftrture water developnent, corpretion of stream
adjudications, fur:ding of water resource data collection, or rong-term
investment in a uheritage" fi:nd with ilcure being invested back into
water resource rnanagenent.

rn the next section descrilcing a "Level 4,' response, the ad,rantages
of a state-appropriation and rnarketing prcposal in the conte:<t of water
resenzations are discussed. For ncltnr, it is only inportarrt to note that
the a&ninistering departnent, trust, or board could decide to hold off
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the nnrket water sufficj-ent to sera/e instream values and pred.icted
fi:ture consr:nptive uses.

4. EValuation

The develogxnent of a water marketing program is not a necessaqz
response of the Legislatr:re as we already have such a program under law
existing even before the 1983 session.

Yet, even with the Umited annunt of interest in l4cntanars surplus
waters to date, the sporhase decision, gro,ving regionar scarcity, and
the revitalization of the lrtrestern energy rmrket rnay eventually result in
a regional or sr:lc-regional water nnrket. perhaps a ,,stand-by" rnarketi::g
program, which would apply to rarge appropriators wanting water in
stored and unappropriated waters of the state, represents the best
pretrnration we can nnke for that eventuality. such a stand-by proposal,
aside frcm gnraranteeing revenues frcnt large appropriators, does little
to inprove },bnt:na's position in the basin.

The state appropriation/rnarketing proposal (through restrictions on
initial sales) seens to promise a neans for the state to control npre
closely the annunt of water diverted frcm the state. Itre proposal
prcnzides rnaxjmr.un fle><ibility for the state j_n designing its water
future. Tlre idea, hooever, ntay be too bold a proposal for consideration
during one legislative session and nay warrant nrrre intensive study.
Table 17 sets forbh an overall evaluatj-on of water rnarketing.
D. Level 4 Response: Developnent of State Strategies to ir,Ia:<inize

Iulontanaf s Fair Share of l,tissouri River Basin Water
Tlo this poht, our discussion of potentiar strategies has

concentrated on relatively specific problems: whetlrer water o<port can
be prevented or conditioned, whether coal slurry uses of water should be
allor,'rcd, and whether lbntanat s water should be sold. v,tlrile the
interstate nrn/enent of water has been the r:ndercurrent of this preceding

discussion, this sectj-on looks at the j-nterstate novenent of water frcnr

a different perspective. Ihis section proceeds from the assr.rrption that

artificial, hunnn-constnrcted diversions and erports of water out of the
state are not the real threat to the state's water future (after all,

E'ISI involved only 501000 ac-ft/yr and DNRC originally proposed a r4rater
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TABLE I7:
Evaluation of Level 5 Response:

Water Harketing Program

llow well doer r lewf 5 rtspoDEe . . .

Protect exlstlng uses?

Pmtect llontrnr! antlclprtod
future consumptive usas?

Protoct instraem Ydues, wetor
qurllty. rnd the publlc trust
interest in the weters?

lloderata lwel of prolection through completion
of general strsam adJudlcatlons on schedule now
contemplated; dedicltion of water marketing
noyonuos to completlon of rdJudicrtions
would increese protection

Value of eristing rights would tend to
Increlse es rosult of free trrnsferrbility
but decrsese es result of strle competition

tloderste lwsl of twsrsnoss of other consumptive
rights being estrblished in Bssin which might com-
pete with llontrne uscs in rny equitrble apportion-
mont rctlon

Becauss llontanab wrter could now flow regionally,
more competit,ors for stste's weter - especidly
compaUtors who can afford to PaY

'Strnd-by' or prrtlrl mrrleting progrlms
do not, in thomselws. speed reselation
grocess: thus. relying on DiRC and locrl gwern-
ments t,o institute resetvations at present speed
does not rggressively socurs water for llontanaE
future needs end thereby limits future oplions

Use of 'strte rpproprirtion/merleting'
rpprorch probrbly provldas mrximum
lmount of future protection -- so long es
plrnning rnd wrter davelopment follow

Use of mrrketlng rwonues [o speed wrtsr
dwelopment prmrides moderrta to high
level of protectlon from clrlms of othor
stetos

Continurd relirnce on frrgrmentrd wrter detr
system evrn moro serlously delrys strte
responsos to chrnged circumstrnces. including
mrlet trends. and seriously rebrds dwelop-
ment of Brsin strrtegy

Incrersed wrter dwelopmant rssults in
reduction of instrsem flows over long-
term
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llrximize for llontrne's benefit the
economic vrlus of the wrters?

Prolecl, rnd enhrnce intergovern-
msntal, interstrte. rnd strte/tribrl
rehlions?

In view of growing regiond interest in l{ontrne's
wster. grealer fraedom to transfer it. out-of-
stste. rnd merketing efforls of slete,
relying on IIIRC snd locrl governments to
institute reservslions rt present rate provides
low-lawl of permenent protsction for instreEm
vslues

Retaining or strengthening exisling public interest
crlteria in llCA S 65-2-5 | | affords high Innl
of scrutiny of rll permit opplicctions - oven
thme for uso or srle of water out-of-statg

Effacts of coal slurry, lf rllowed, are limitsd
by tlFSA cowrs{F, if mede r perl of mr-
leting progrrm , ond strengthened public
inlerest criterie

Certrinty of exis[ing wrter rights must swrit
completion of general stream rdjudications and
negotietion of federcl rnd Indian rsselved rights:
tho edJudicrtlons could be eccalerrted
by pledging mrketing rewnues to strerm
rdjudicrtion progrrm; negotirtions might
be oncoureged by producing intenesl rnd
roysnuos in Joint federul/strte or Indlrn/
strle projects

Strle wster merketing extended [o all federel
reselolrs and sta[o facilities; greater
opportunity for privrte mrrh,eting rs well
(except rs to unrppropnirtod wetar under
'strte rproprirtion/mrrketing' vsrsion)

Sbte ensurss frir considcretion is prid
to strte fon lrrge usss of wrtar

Uslng mrrlet to rllocrts wrtar tonds to
encoumgo greelest efficiency rnd highest
vrlue ln uso

St"ato obtalns economic value from constructlon
of coel slury, relaled works, rs well rs other
Industnles depondent on wrter ( a.9.,
jobs, lrxes, multiplier effect)

As exportrtion of Hontgne's wcter occurs with
more fraquency. rnd is svsn encourtgsd
through merketing. owrt conflicts with olher
stetes. tribas. federal gov6rnm6nt and privaLe
perties in othsr sl,rtes increcses ov6r both short-
rnd long-term; underlying tension and conflict
resulting as to uncertrinty as to regionel righls
grows and mry become openly mmlfostod
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tend itsolf to edrninistmtiw
fersibility?

Avrllrblllty of mrrketlng r8vonu85 for
joint federel/sttto rnd lndirn/strts
wrter proJocts might rllow negotlrtlon
of outstrnding resarrtd rights cleims

ln addition to rdminislretion of strengthened or
retained public inbrest cribria, sotting up
rnd mrnrging wrter mrketing Prog?lm
much more ditTicult -- especlrlly if
'strto rpproprirtion/merketing' program

sot up

Effectiwness of Strta wrtar manegers is sariously
limited by frrgmented drtr end uncertEinties es to
fe&ral, Indian, private rights rnd roglonrl
mrrket sdes rnd trends -- ell of which is
extremely criticrl as wrter bagins to bs sold
rnd mow regiondlY

In rddition to necessry discussions concerning
pr.Slic interest criterir. IIFSA coverqe. rnd
other rehled issues. wrtsr mrketing is
controversirl issua:'strte rpproprietion/
mrrketing' proposrl expected to be very
controversirl

L€nd it$lf to politicrl fersibility?

llolr: Bold type distinguishes chglges in enrlurtion from Lorcl 2 response.
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rarketing prograrn of 200,000 ac-ft/yrl . Rather, the real challenge to
lbntana is to protect. the statets equitable interest in the alnpsL 44
million ac-ft of water that flcw into or originate within the state each
year. Tlre threats are that dcnarstream states, the federar ga,verrurent
(through reserrzed, hydropower, or navigation rights), or out-of-state
Indian tribes will estabtish their oh/n rights in these waters, thereby
constrailing lbntana's water future. Ttre strategy, therefore, nnrst be
one of atterpting to maxirnize and secure lbntanars fair share of the
waters flcnrring into or originating in the state. In shcrrt, the task is
to develop a strategic water policy for lulontana in its interstate
setting.

In the Colundcia Ri-ver Basin, lulontana's water future, if it is to be
based on additional consrmptive uses, is o<tensively constrained as a
result of instream hydropouer rights, which essentialty tie up the
Ibntana tributaries. Ttre state nray wish to vigorously seek subrogation
of these hydro rights to certaj-n consunptive uses jn future relicensing
proceedings before the Federal Erergy Regmlatory Ccnrnission FmC), and
this probrem and possi-ble approaches should be addressed by the
perrnanent water cnzersight colnnittee suggested at trnge v-51.

Ttris retrnrt, ho,rrever, generally concerns the problems in the
l'lissouri Basin. !{hat follonrs, t}rerefore, is a discussion of the
nullErous possiJrle curponents of a strategy for l"lrntana to secure its
fair share of Missouri River Basin lraters. Thris "Level 4" response does
not displace the reccnnendations set forth in discussing earlier
strategies. Rather, it buil-ds upon those earlj-er suggestj_ons: i.e.,
vrater marketing IrBy be inportant in putting water to use (Ievel 3) and
alloring tlre e:<porting of water nray be constitutionally required in any
case {Level 2).

A "I-evel 4" response al-so does not require the adoption of alt the
csrponents discussed in this section only nEmy of them. what is
ifiportant is that the ccnponents not be considered pieceneal but as
interrelated elensrts of an overall strategy - a plan.
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Threse cqrponents are discussed in t$Jo groups: first, the set of

steps lbntana can undertake to "get its cn^rn house j-n order; " secrcnd, the

set of steps the state can undertake in relation to the other states jn

the Missorrri Basin. lrtany of the ccnponents are taken directly from the
curprehensive and thoughtful IYelease ruport.236 others, including scnx:
which para1lel Treleasers reconrrendations, were developed independently
frorn ttre hearings, sernjnars, and deriberations of the conrnittee.

1. "Gettjng our cnm house in order',

ltrntana needs greater data and certainty as to its present water
uses and its future water needs. And, to the fullest ortent possiJrle,

the state needs to resenre or put these waters to use as a defensive
IlEasure to prevent dcrr'nstream states frcm obtaining prior legal or
equitable rights in the water. the forro,ving suggestions, therefore,
are the jJrportant conponents of "trlrtting our ov,n house in order. " fhqg

are organized in three categories: (a) docunenting and protecting

o<isting water srrpplies and uses; (b) docunenting and secr:ring firture

water needs; and (c) other issues.

a. Docr-urenting and protecting o<istinq water stpplies and uses
Aco.uate and corplete data concerning water supply and uses are

indispensable to sound water rnanagenent by a resource agency. Such
&b, cotpred with certificated water rights, are jJrportant in
developing strategi-es for negotiating with other states and in

fonulating conpelling equitable argunEnts for presentation, if need be,
to tlre congress or the srryrene court. As previously noted (s,rpra at pp.

rrr-8-11) altlrough the suprene court has the porrer i-n an eguitable

apportiorurerrt action to curtail existing water rights, it has never done

sor and is less likely to take that action j-n ttre future if ttre state
has adequate sr:pporting data for its case.

the cunponents under this category consist of developing a
centralized water resource data rnanagenent system, conpleting the
general stream adjudications, and quantifying federar and rndian
resenred water rights.

(1) Centrafized water resource data nranagenrent systen

In the 1982 ltelease study, the auttrors found that:
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Tn order to nrake their q>ecific decisions, each agency
crllects tlre necessaqz data which are stored i_n separate agenqf
files and, in many cases, are difficult to rerocate. At the
present tjJrE rnrch of the water resource data is fragnented, neither
indexed nor inventoried, not recorded in a standard forrnat, and
nost inportantly, not readily accessible to those who need the
infornation for making managenent decision s.237
The study also reported that the state does not presently rnaintain

data as to anpunt of water actually used by water clairnants. Ihus, the
o<isting nethod reports nrucjnurm legal use rather than actual diversion.

Ttte Trelease study suggested that centralized infornation is needed
on the staters water resources, ocisting uses, and tlre potential for
firture develotrxent. As previousry stressed in the present report, the
identification of exi-sting uses and future developrent potential is
l4ontanars only line of defense to obtain a fair share in any interstate
allocation. Tto neet this need, the Ttelease report reconnended the
allocation of $50,000 per year for the ne><t five years for the
developrxxrt of such a centralized water resources data qgstem.

Such a data qgstem is inportant both to current l4ontana users and
potential users, as well as to the state as i-t develops j-nterstate water
poliqf. Ttre csnnittee is concerned, hor,ever, about relying entirely on
one data system to report on present and futr:re supply and denrand. Ttre
r.egislatr:re may well wish to consider reguirjng a periodic or ongoing
audit or verification of water resource data najntained by DNRC. TLre
puryose of the audit or verification would not be to duplicate functions
already perforned by the agencry but to charrenge or confirm the
nethodological assunpti-ons and to systernatically spot-check the ciata.
The function could be perfonred by an independent auditor, perhaps on
staff to the legislature, or on contract. The function would go a long
way in raising the level of confidence of l4ontana 1n1i-qrnnkers,
including the r.egisrature and the depa.rtnent itself, in the water
resource data that they utilize in determining their long-term water
policy.
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(21 Conpletion of statewide general j;tream adjudicatioTrs

Orapter 4 (_=rpra at pp. IV-1-3) discrrssed the role and irqnrLance

of the ad.judication of pre-1973 water rights under:way in the five water

caurts of ttris state. Tlo date, three final decrees involving L0r715

clairns have been entered; and 26 sub-basins, irnrolving 46,726 claims,

r,vere predicted by Judge Lessley to be crcrzered by prehminary decrees b1z

the end of l-984. Yet, one of the firnl decrees - the Litt1e Pcroder

River involving l-0,302 - was ccrpleted under pre-oristing law between

1-973 and L979. Ttrus, of the 200,000 plus claims that have been filed

r:nder the SB 76 procedure initiated in 1979, only one-fourttr of them

will have reached tlre preliminary decree stage five years later. lrlhile

Judge lessley has indicated that tlre adjudication process will be

ccnpleted by 1990, the Ttelease reporb speaks in terms of a 10 to 20

year period for finalizing all ttre d."r..=.238

It would be preferable, of course, to ccnplete the adjudication

process as soon as possible. A final adjudication carurot but help

l"lrntanars trnsition in negotiations with other states, before the courts,

or before the Congress. Yet, delay in the process is not expected to be

devastating for l4:ntanars interstate position. Also, solte obsenzers

have connented that even the present speed of the process is sacrificing

acsuracy for ocpediency. Ttre botd process is undentray, i:rdicating tte

reso}ze of lbntana to quantify its water. The npre tjtan 2001000 claims

of er<isting use are nohr on file and can be aggrregated to s4>port the

staters position. Tlrey are, in ttrcrnselves, persuasive argir-unents in

zu14:ort of l{ontanar s equities.

Yet, the process can be accrelerated if that is the choice of

lbntana decisionnakers. In infornal discussions with DNRC' its

officials have indicated that nxcre nrcney would speed the prccess.

Ttrus, tlre legislature nEry wish to inplenent scrre rleasures to

accrelerate adjudication. These nEasures might include the allocation of

additional staff resources to the water courts. Ttre Legislatrrre might

require the l4cntana Suprene Court to e><pedite the final decrees by

giving court calendar preference to these cases. ftre Legislature might

even crcnsider inposjng a mandatory date for the ccrrpletion of the

process, although it is hard to imagine what conseguences oculd be
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inposed upon failure to neet the deadline that would not violate the due
process rights of claj_nnnts.

Firnlly, ttre regislature rnight cpnsider a npratoriun on sales of
water - or even on the appropriation of water in o<cess of a certain
amcunt - until the general stream adjudications are ccnpleted. In the
EI Paso litigation, the Nenar lrFxico federal district court recently
declared a legislative noratoriunn i.n that state on cerLain
appropriations of groundtuater to be an inpermissible restraj-nt on
interstate .*t 

".239 
Ttre rationale of that decision was based on the

fact ttr,at the noratoritm was effective only for the southern portion of
the state an €rrea where the city of El paso, rrexas, is actively
pursing ground,rater rights. A statewide noratorium on either sales or
perrnits so long as it affects residents and nonresidents egually
might not run afoul of the interstate connerce crause.

(3) Qr-rantifi-cation of federal and rndian reserved rights
Federal and Indj-an reserved water rights are cl-airns for both

present and future needs. Because of the relationship between tlre
guantification of these present and future rights and the general stream
adjudication proqess discussed in the preceding sulcsection, these
resenred rights must be discussed as part of lrtrntanars need to docr.unent
o<isting rights.

As previously indicated, (Chapter 4 at pp. I4-L7l lutontara's
Reserred Water Rights Conpact Ccnmission represents a unique attenpt by
a state to quantify, with a rnininum of litigation, the resenred rights
claims of federal agencies and Indian tri-bes. yet, as also discussed,
the conrnission has been at r,rork since creation in IgTg I no agreerrents
have been finalized, and the whole process is scheduled for expiration
in June 1985. Thus, the I"egislature is faced with the critical guestion
of wlrether to renery the rnandate of ttre Ccnpa.ct Ccnnr-ission. Although
there are nEny other reasons that woul-d argue for extending the life of
tlre cqnnission (e.g., minimizing tensions between the state and. the
Indian tribes) ' one rnajor consideratj-on of the Legislature during its
1985 session will be whether renewal will speed or delay tlre overall
guantification and adjudication of water rights in the state. rf
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reserved rights are negotiated and finalized within the noct 5 to 7

years' the corgncts will nesh nicely wittr the ccnpletion date targeted

by Judge Lessley. If negotiations drag on and ultirnately reach inpasse

over the sane perJ-od of tine, the ensuing litigation will Lake us into

tle 21st Century. Ccrrpletion of the general stream adjudication will

renain hostage to the r:ncertainty caused by these outstanding, large,

and frequently senior rights. Also, negotiations for an interstate

ccnpact will be harpered: Irlmtana and ottrer basin states will be

uncertain as to hcw to bargain for t.tre allocation of these rights.

fn the event ttre legrislature chooses to renerar the charter of ttre
crcrnnission, the level of resources dedicated to the Corpact Ccnmission
should be ocamined. The Legislature might encourage ttre develcgrrent of
joint water project protrnsals with Indian tribes as a rreans to satisflz

bottt rndian clairns and state needs. A1so, the r.egislature rnight

statutorily prcnride scne criteria upon which ccnpacts should be
negotiated (s-&-, range of water available, off-resenration uses,
authority of Indian tribes to nnrket).

b. Docr.urenting and securing future water needs

Accurate predictions of future water needs are irrportant both to
water resource rnanagenent within a state and in preparation for
negotiations or litigation with other states. Such inforrnation is also
essential in dealing with Congress qcncerning water project fi:nding and
ottpr issues such as a Congnessional atrryorL.ionnent of the ltissor:ri.

Preferably, however, l{ontana should go beyond nere predictions of
future need. It should r":ndertake all neans available to secure tegally
protectable ("i-nchoate") rights in the water tlre state will need for its
future. Ttris sr-rbsection revieurs three such nethods: water develotrxrent,

the existing resenration system, and ottpr rreans that have been prcposed

or used in o'ther states. water develotrrrent, as indicated in the

rtelease study, is " [t]he best way to claim water in an interstate

allocation...."240 yet, it also is the (rrst oq>ensive. Water
reservations €rre less expensive, but because ttrey do not constj-tute
pennits to the water, thqg carry the risk that thq,/ will not be

aclcrcn^rledged in an interstate apportionnent. Tlre sulcsection concludes
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with another rethod that is indispensable jn any case: the develqnpnt
of a state water plan.

(1) Water developrent

Chapter 4 (gPIe pp. 20-211 discussed the status of l{ontana's water
develolNent program. As has also been discussed, the nost significant
Iimitation on nebr water project starb.s over the last several years has
been tlre unavailability of federal fi:nds. !'lhile federal officials have
indicated the gcxrernnent's willingness to enter j-nto cost-sharing wittr
the states, 1ittle has develq>ed. roycndng, for ocanple, has arready
appropriated $200 million for the constnrction and enlargenent of dams
but the federal governnent has been slcrrir to ccnrnit to any project. Iaany
states, both because of the scarcity of federal dollars and the
procedural delay when dealing with federal agencies, are going it alone
in terms of constnrcting their or^n projects.

The l4cntana Legislature should crcnsider whether to allocate
additiorral funds or bonding authority for the constnrction of nerr water
projects including joint projects, where possible, with t5e federal
governnent or rndian tribes. Vlhi1e less than 5 perent of the $250
ntillion plus bonding authcrity prcnzided by the 1981 Legislahrre has been
utilized, the slourness is due in part to the long tine periods necessaq/
to develop such projects. Mditional fi:nds could be used. for technical
assistance to develcp project proposals, to constmct tlre projects, to
fund lobbying activities in washington, D.c. in an effort. to secure
federal projects (preferably those pledged to the state as a part of the
original Pick-Sloan Plan), or even to retrofit e<isting state or federal
dams with hydrogeneration capacity to produce another stream of renzenues
for water developrent purposes.

The additional fi:nds nec€ssary for these water develcgxrent
projects, of course, will be hard to obtain. Suggestions have been rnade

to pledge the receipts frcrn water rnarketing, to use additional coal

severance tax receipts, or to inpose a ne\^/ ta>< or fee on the severance

or use of water.
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Finally, thre Legislature nny wish to consider IIEans to o<pedite

water project apprcxral (".9._, rernnring requirenent for legislative

apprcnral of projects) .

12) B<istj-:rg resenzation qfstem

trlf,ntanars jru:ovative water resenration 
"y"t"*241 

is a systenratic

neans to identify future uses in a basin. Vlhile resenrations operate

like permits in that they are protected il nost cases frcrn sulcsequent

appropriations within the state, thg/ will probably not be recognized as

inchoate pennits in an interstate apporbiorurent action" Tlo the extent

the resenration process represents a well-crcnceived attenpt by Intcntana

to manage and plan for the necessary future uses of its water, however,

established resenzations should be persuasive to the courts and Congress

as a significant egr:itable consideration.

As has been previously seen, resenrations have been curpleted only

i.rr the Yellq,vstone River Basin; and DNRC resisted, irr tlre 1983

legislative session, starting the process in the Upper Missouri.

Indications are that DNRC will recsnrend to the 1985 Iegislature the

initiation of resenrations on sone otlrer streams.

Regardless of DNRC's position in 1985, the Iegrislature nny well

want to mandate the initiation and ccnpletion of, reserrations on certain

basins withjn tlre state (especially the tvtissouri). As a less direct

variation, the Legislature rnight sinply require that resenrations be

ccnpleted by a certain date. Ttre ccnmittee is reccnrending such a

tinetable for the trlissouri River.

Success in tLre resenration process requires sufficient fjrancing,

technical ocpertise, and a better staterrride r:nderstanding of the

irrportance of the program. Ttrus, the Iegislature needs to appropriate

sufficient fi:nds to encourage tlre process - perhaps i:ncluding funds for

a technical assistance team to help loca1 gcnzernnental entities

pa.rticipate in the process. AIso, tlre Trelease reporL has made two

reccrnrendations to strengithen the resenration process: (1) nnnitoring

the e><j-sting resenrations in the Yellcr^rstone Basin to ensure that good

progn.ess is being rmde toyard perfection of those rigntsz[2. and (21

allonring energy and industrial users to nnke reservations in'tt"it *rrt
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rrare on both the yerlcnvstone and ltissouri.243 rf lbntana
revive its ban against the e:<portation against water,
facilitating the regionar nlrverrent of water for beneficiar
latter suggestion rnight actually result in the resenration
quantities of industrial water for eventuar out-of-state use.

(3) Other reservation-tl4>e nechanisns

does not

thereby

uses, the

of large

The core purpose of a resenzation-t14:e system is to presen/e
priority to a sufficient quantity of water to neet tlre state's
anticipated needs. Ttre system must be (a) flocible enough to allovy the
shifting of uses as actuar needs are realized, and (b) sesure enough
that the prioriQ' date and clajned guantity are presdrred. l,lrntarn does
have a fle><ible resenzation qgstern. other proposed neclnnisns, some
used in other states, nray prcmise rpre security of right - especially as
against the cl-ajms of other states. For instance, South Dakota allcnls
the issuance of "energ-y industrlz use', perrnits to the South Dakota
conservancy District, a state aqenqr set up to prorote water
developnenL.24[ The usual due diligence requirenents do not apply to
these perrnits.

Water resenrations might also be aided by an innovative suggestion
we discussed in the preceding section. Ttre proposal was that lbntana,
by appropriating in its o^tn nafie sorre or all surrently r:nalpropriated
water, could develop a water nnrketing progrram givlng the state nru<imum
control over such sales and the anount of water nnrzing out-of-state. As
rentioned there, this suggestion has deveroped frcm a line of u.s.
suprene court decisions based on the "market participant" theory and a
recent study by the Nen^r lbxicrc legislature.

Such a state proprietarlz system could be neshed nicely with the
o<isting reservation system. After appropriating alr unappropriated
waters - including those nour set aside under the reservation qgstem -

tlre state (perhaps through a state-created trust or oorporation) could
acknorledge the local resenrations as "first options" on
state-apprcpriated water. TLre state sinply would have to refrain from
selling the water needed to neet the instream resenzations of the
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Departnent of Fish, Wildlife and Parks and other resenrants. As to

renraining state-appropriated water, the state could sell or not sell as

it chose.

EVen without detailed strrdy, ttrere are three atrparent limitations

on ttris proprietarlz proposal. First, it does presqryose the nnrketi.ng

of lvtrntana's unappropriated water. lifrirerous questions crcncerning price,

sales q,zstems, disposition of prooeeds, and whether e>risting rights also

co.rld be sold need ans-urers.

Second, even though the water is atrpropriated, this fact alone will

not inmunize the water frcm interstate apportionnent by the Suprene

Court. The water must be put to use or, as part of an overall state

plan, must be reasonably necessaq/ for future uses before equities

develop in favor of tlre state. Such a sigrnificant r:nilateral action

tanuld no dor:bt heighten interstate conflict and accelerate judicial or

congressional apportionnent.

lhird, it regr.rires state appropriation of scrlE or all of the

unappropriated water - a result tlnt rnany citizens rnEry find distasteful.

Yet, even witlr these difficulties, the prcposal pronises one

extrewely iJrportant result: a neans to retain waters within lbntana

without violating the interstate connErce clause.

Ihe Trelease retrnrt has nade its crr/rl reocnnendation for a

speciatized resenration process for lbntanar s lnrtion of the

tttisso,rri.245 vltrile special legislation would be required to inplenent

this resenration process, it urould be sjmilar to ttre ocisting procress.

Itte various phases of the procedure r,vould be: (1) an inventory of water

develcpxnent potential in the basin; (21 through the Water Denrelopxrent

Program, a ccnprehensive deterrnination of Dlcntanar s water needs in ttte

basin; (3) intrmt frcrn other agencies and tlre interested water usersi (4)

preparation of environnentat irrpact analysis; (5) pttlclic hearings; and

(6) resenration, by either ttre Board of Natural Resources and

Consenration or the Iegislature, of ttre quantities of water j-n ttre basin

necessartr/ for trbntanars future ure. TLre report has estinnted tl:e

oq)ense of such a proc€ss to be $0OOTOOO over five years.
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(4) Develotrxent of state water plan

section 85-1-203, l,tcA, which was originarly passed irr 1,967 and
revised in 1974, requires that DNRC formulate, and wittr the alproyal of
the board adopt, "a ccnprehensive, coordinated nmltiple-use water
resources p1an" for the state. Ttre pIan, which can be fornu.rlated and
approved in sections, is required to set forth ',a progressive program
for the consenzation, developnent, and utilization of the state's water
resources and to propose the npst effective rrEans by which these water
resources rr|ay be apptied for the benefit of the people." rhe section
requires that the pran be adopted only after properly noticed pubric
hearilgs. Additionally, the plan nnrst be sr:krnitted to each general
session of tJ:e legislatr:re.

V{hile DNrc has undertaken nnny specific water studies in the
) A C

state,'=" includ.ing the TYelease retrrcrt, it is unclear whetlrer these are
qcnsidered by the departnent as being the state water plan. Ttrere have
been no public hearings advertised in accordance with the statr-rte. Ttte
board has not apprcnred any doctment or set of docunents as Gornponents of
the plan. l4ost inportantly, no such plan has been sr:brnltted to the
legislature in preceding sessions. Although DNRC has given indications
that such a "plan. will be sr:bmitted to the 1985 l€gislature, whether it
wilr have been scrutinzed through the required pr:blic hearings is
unclear. Ttrus, if the plain ranguage of secbion g5-1-203 is atrplied,
Irtcntana does not have a state water plan.

Courts appfy the plain langruage of statutes. Conpliance with
Section 85-1-203 is no nere procedural nicety. It is an indispensable
prerequisite for denonstrathg, in any interstate apportionnent action,
that l4cntana has systenatically and thoughtfulty planned for its water
future. As recently as June 4, 1984, the u.s. suprere court, in ruling
against Colorado in an equitable apportiorurent action (&lorado v. Ner^r
lbxiqr), indj-cated that:

[r]t would be irresponsible use to atr4rcrEion water to uses that
have not been, at a minimr.nn, carefurly studied and objectively
evaluated, not to nention decided upon. [W]e find ourselves

without adeguate evidence to approve Coloradots proposed diversion.

@lorado has not cronrniitted itself to any long-term use for which
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frrture benefits can be studied and predicted. [W]e have not asked

for...precision. I,G have only required that a State proposJ-ng a

diversion conceive and inplenent sone type of long-range planning

and analysis of the diversion it proposes. Long-range planning and

analysis wi1l, we belienre, reduce the uncertainties with wtrich

eqnitable atr4rcrtionnent judgrnents are r d".247

Irbntana's long-range planning is no doubt ntcre a&,rarrced than

@Ioradors. Yet, the state is vulnerable to the o<tent it does not

ccnply with its cnvn statutory requirenents for the develcpnnent of the

state water plan. Ivlontana's equities are irrprcnred in an interstate

setting if it derrzelcps a plan densninated as such and irnrolving the

public, and tlre legislature.

c. Ottrer steps

Three other steps could be taken by the }clontana Legislature to

assist jrr "putting our house in order." Ihey are (1) to inpose a

severance tax or fee on ttp use of water in this state; (2) to establish

a water cnzersight cor:ncil or ccnrnitteet and (3) to better crcordinate

water research for the greater benefit of the state.

(1) Severance tar or other fe)248

Tlre State of }bntana could crrnsider inposing a severance ta>< on the

ortraction of water or sorre other ta< or fee on the use of water within

the state. The trnrrpose of such a len4r would be to raise nrcney for water

develcgxent of other state purposes, to encrcurage the crcnservation of

water, and, if a progrressive tax or fee st:ructure, to discourage the use

of large quantities of water (rnany such uses would be out-of-state).

In fashioning any such l"try, great care nust be taken to avoid

creating inpermissjJrle restraints on interstate ccranerce. In l,lontanars
)aq

coal severance tax case, Connpnwealth Edison Co. v. Irlcntanar"=- the U.S.

Suprene Court. relied on the four-part test originally set forth in

cqrpl-ete Auto Transit, Inc. v. Brady.250

(a) Sr:bstantial ne:ms - the activity being taxed nnrst have soIIE

ne><tls, or connection, with the state irrposing the tax. Ttre mining of

coal within lOntana is clearly a sufficient ne><us for the coal- severance
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tax. Similarly, the extraction or diversion of water with-in l'Iontana is
a sufficient nexus with the state.

(b) Fair apportionnent Taxes on interstate activities ntrst be
fairly apporbioned so that j-nterstate ta4>ayers are not exposed to
multiple taxation. Tkre coal severance tax was upheld because the mining
of }bntarra coal can only take place jn llcntana. Water octractions or
diversions al-so seem to be free frcm the dangers of multiple taxation,
although difficulties might arise with already taxed return flcnrs.

(c) EVentnndedness - Thre third prong of the Conplete Auto Transit
test is that taxes or fees must not discriminate against interstate
ccrrurerce. Tte court, in connpnwealth Edison, held that the legaI
incidence of the tax, and not the actual incidence (in cases where ncst
if not al-l of the tax is shifted fonyard to out-of-state taq)ayers), is
the controlling consideration.

Such a severance tax r,vould be levied on the extraction of water
frcrn its natural watet:\^ray, lake beds, or from ttre gror:nd. The tax could
probably be inposed on water extracted frcrn state and federal reservoirs
although, because such reservoirs trap water wleich other wise would not
be available for use, the revy in such a case is not justified by the

"replacerent of nonrenq,vable resources" rationale. TLre distlaction,
however, is probably not of constitutional inportance usually associated
with such taxes. The federal govemnent and Indian trjJces, under the
doctrine of intergovernnental and tribal ta:< inrn:niQr, would be orenpt
from such a lerry. Ertractions by other parties pursuant to federal
water contracts, hcn^rever, would be taxable events.

D<tractions for municipa.l and dcnestic uses would also be taxable.
While tlre municipality would be the legal taxpayer, it would be able to
apporti-on the ultimate incidence of the tax arrpns its users.

(2) Water oversight ccnnrittee

As has been seen throughout this re1rcrt, water is a resource
particularly furportant to the future of lbntana. Policies concerning

water are too inportant to be rnade in a vacuum or by one agency.

@ordinated and well-reasoned policies must be developed with tie

participation of the I-egislature, other involved agencies, and the
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prlclic. In exercising its role in appropriating money or approving

ccmpacts, the legislature must understand the crrnto<t of such actions

and nmst accept them as integrral parts of an overall state water

strategy. Like,rise, other agencies must be able to express their

conc€rns about protrnsed policies and be able to coordinate their ovsn

actions (=_&-, to avoid recurrence of the ernbarrassing conflict between

the Resenred Water Rights Conpact Conrnission and other state agencies

concerni.:rg ccnpacts prcposed for approval during the 1983 session).

Finally, the general public must understand tlre rationale for water

policies so as to be supportivet and rrErry citizens have valuable

e<pertise to render in the developrent of water poliqy. These concerns

argue for the creation of a pernnnent ccnmittee, crcrnnission, or sc[IE

other entiQr devoted to the nonitoring, if not the developnent, of

lbntanar s water policy.

Tlre l{ontana Legislature has occasionally had a special interim

crcrmn:Lttee on water, but the nrrst recent version was discontinued j.:n

1983, apparently with the o<pectation that the 4C would assuIIE such

req>onsibilities (which it has). Ttre ocectrtive branch has had similar

cormittees over the years.

A water policy or cnrersight crcnmittee nay ncw be inportant to tlte

state as a nreans to elevate and focus discussions concerning l{cntanars

water future. Such an entity rnay need to be pennanent because water

issues are dlmarnic and are e>q)ected to be of najor regional inportance

into the 21st Century. Thre specific responsJJcilities for such an entity

could be drawn from the follor,ring list of possibilities:

o to adr,rise the grcnzernor, the Depa.rtnent of Natural Resources

and Consenration, the Iegislature, or all of the foregoing

on water policy issues;

o Lo nonitor those water developnents wittrin ttre state, in the

region, in Washington, D.C., and throughout the nation which

have ramifications for l,Iontana;

to gather, keep, nrrnitor, and/or evaluate water resource

data - both withjn the state and throughout the region;

to prcnote, develop, priori-tize, and/or nrcnitor water develop-
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ment actj-vities within the state;

o to adr"zise, coordinate, or approve water research projects

underb.aken by state agencies or institutions;

o to develop the state water plan;

o to develcp and oversee both a defensive and offensive strategy

for lulontana vis-a-vis other basin states; and

o to oversee or engage in negotiations with other states con-

cerning issues of shared interest - including ttre develotrxent

of interstate ccxrpacts.

D:ring the ne><t bieru:rium, pa.rticularly fuportant iszues for
discussion by such an entity could ilclude:

o constraints on consunq>tive use and water developlrent brought

about by extensive hydropooer resewations in both the

Missouri and Cotwnlcia basins;

o oversight of the quantification of pre-1973, Indian, and

federal reserved water rights;

o the need for an inprorzed, centralized water resources data

system - including the consideration of the adeguary of water

research, currently lurderway in state agencies and

institutions, in neeting state policy and rnanagerent needs;

and

o the content of the state water p1an.

In the case of an advisory entity, a qcrrnrittee or cqrrnission crould

be forned by executive order; but for a group with policyrnaking

authority, legislative action would be necessaq/. Various

organi-zational possiJcilities exist :

o a conmittee consisting of other agenqF personnel and/or pr:blic

fiembers appointed by, and ansrarcrable to, the governor and/or

the DNRC;

o a pennanent oversight ccnrnittee of the f.egislature with only

Iegislative rrEmbers (the final reccnnendation of the Select

Conmittee;

o an interim ccnrnittee of the legislature with only legislative

nsnbers;
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o a penftrnent subccnrnittee of the ffrvironnental Orality Cor.:ncil;

o an independent or quasi-independent cqnnission with

legislative, o<ecutive, and lay representation with its cnnrt

budget and staff.

Regardless of tlre actual desigrn, such a cqrmittee, corrnission, or

other entity roould pronise to enc€urage and enrich the dialogue

concerning water issues affecting the state. tlnderstanding and suplnrt,

for resulting state policies would be encouraged involving otkpr

agencies, the Legislature, and nenbers of ttre public-

(3) @ordination of vE9er research

Adequate and relevant research is irrportant to the develc4xnent of

lbntanats water policy. Yet, much of the ongoing research is fragmented

anpng various state institutions and agerrcies includi-ng DNRC, tlte Water

Resources Research Center at lrtrntana State University, and tlre llrntana

CoJ-Iege of lvlineral Science and Treckrrology at Butte. Vlhrile there are

o<anples of occellent research projects, nuch of ttre ccnpleted research

is not relevant to critical water issues facing ttre state - parbicularly

ttrose concerning state policies in an in@rstate setting. Also, the

total afiptmt of noney spent on water research in the state nray be in

iasufficient protrnrtion to tLre inportance of the issue to the state and

its citizens. For instance, the Water Research Center at Utah State

IJniversity, through aggrressive efforts to secure grants and contracts'

ncr^r has an arunual operating budget in e)cc€ss of $a million. By

curparison, the Water Resources Research Center at I{9U has an annual

budget for FY 84 of $l-10,000 in federal funds, plus $l-5,000 in state

firnds and scne rnatchi-ng state in-kind senrices-

At a mininu.un, the Legislature should firrther inqrrire as to neans Lryz

wtrich state water research c€uf be better crcordi-nated to sen/e the

furportant poliqf developrent needs of the state. Vihile the Iegislature

should scnrpulously avoid interference with the acadenric freedcm of the

state universities and ttreir faculty nembrs, advisory and coordinating

nectranisns should be ocplored as neans to ilprcnre the senrice of water

researchers to state poticlznnkers.
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2. Relating to other states jl the llissouri River Basin

Iin addition to taking those steps nec€ssar)z to "getting our oh/n
house in orderr" lbntana needs to have a thoughtfrrl strategy regarding
its relationships with other states in the Mi-ssouri River Basin. Ttris
strategy must encorpass what policies tr4ontana wislres to work for in tfie
basjn, as well as ra/rat posture l4ontana will- take in relation to the
actions of the other basin st-ates. For the purpose of this discussion,
this strategg is discussed as follcn^rs: (a) prepa.rations for litigation;
(b) preparations for interstate negotiations; and (c) securing
Congressional action in restrrcnse to Sporhase v. Nebraska.

a. Preparations for litigation

Vthile nonjudicial crrnflict resolution is preferable j:: npst
instances, it is irrevitable that the State of tbntana will have to
engage in sone litigation concerning ltissouri Basj-n water issues. lbst
seriousry, l,lrntana nay urtirnately have to participate in a basin-wide
equitable apportionnent action before the U.S. Suprere Court. (As will
be recalled, similar litigation involving the Colorado River was pending

before the Sr4>rene Court for decades. ) E\,ren relatively minor interstate
disputes can result in najor litigation before the Suprene Court. ltre

Attorney ceneral's office and DNRC must be prepared for the

inevitability of such litigation. Fortunately, such preparations also

lay the for:ndation for the staters trrcstr:re in interstate negotiations.

Ttre Ttelease report reconnended several rreasures to prepare the

state for such litigation. Other suggestions have been fon^iarded by

others in testjrrony or papers prepared for the comittee. These various

suggestions can be set forth as follcnrus:

(1) Contingency ftnd for litigation

The TYelease re1rcrt recqnrended the appropriation of 52001000
contingenqg fi:nd to aid t}e Attorney Ceneral in preparing for an

intra-basin lawsuit concerning ttre interpretation of the

Orl"trahoney-Milliken Anen&rent. Ttre funding would "prcnride for tJ:e filing

of nptions, for the preparation of briefs subntitted either as jntenrenor

or as a friend of the court, for setting forth the requirenents for

participation irr a najor lawsuit, and for develcping tactics to put
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lrtrntana in the best position to prc,ve and protect and its water

craims. "251

Neittrer DI.IRC nor ttre Attorney Ceneral's Office requested such a

oontingenry fund frcm the 1983 session, and it is likely that no such

request will be nnde of ttre 1985 Iegislature (although ttte Attorney

Ceneralrs office has requested alrnrst $6001000 for its Indian legal

jurisdiction project over the next biennitun). Such a contingenry fi:nd

t'ottld be desirable. With biennial sessions of ttre legislature,

lbntanars particitrntion in fuportant litigation rnight be hanpered by

insufficient funds with no rreans to secure additional resources short of

a special session of ttre legislature. For another, while $200,000 nay

not be needed, a lesser sum ntay be reqr,rired to protect lbntanars
jnterest in ongoing titigation which raises ttre issue of which federal

agency has authority to seIl water frqn federal ressrro!t".252

(21 lbnitoring Washington, D.C. qgd regional develqxnents

The Ttelease retrnrt. rnakes several suggestions about rorritoring

develoSxrents concerning the L944 F.Iood Oontrol Act and

Orltlahoney-Milliken Arendnrent, specifically, and other regional and

Washington, D.C., develc6xents, generally. Because the Itelease report

sees the flood Control Act and the Arendrent as the basis of lbntana's

argurent that there has been an al4prqpriation of the river to prcnride

for upstream consurptive uses, the reporb's auttrors feel tlnt lbntana

should be wary of any effort to rcdify or weaken ttre statute.

Additionally, the retrnrb suggests that its legal interyretation of the

Flood Control Act and O'Ittahoney-Milliken Ar€n&nent be verified by the

Attorney Ceneral and ttre staters water maneigers and that sttpporting

econcrnic argiurents (i."., upstream develc5xnent is npre ecrrncn:lcal1y

efficient ftan dcn^mstream navigation uses) be Oevelopea.253 Ttre

Trelease retrnrt also suggests nonitoring other federal and regional

activities wh:ich affect lbntanars water interests especially water

project funding, crcal slurry legislation, or tlre proposals of the High

Plains Project to divert I'tissouri River water to recharge the Ogalalla
) t r A

aquifer."=
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lihrile the Attorney Generalrs office and DNRC are familiar with
TYeleasers lega1 interpretation of the Flood Control Act and the
Orlilahoney-Millil<en Amen&rent, there is no jndication that the Ttelease
legal opinion has been revierved in any critical, systenatic way - such
as through a second, independent 1egal analysis or "\,rrorst case"
analysi-s. Neither departnent requested additlonal- frxrds i-11 1983 for
such a nrcnitoring effort, and nej-ther is anticipated to nake such a
request to the 1985 regisrature. DNRC, in particurar, apparerrtry
intends to rely on l4ontana's existing washington, D.c. office and other
sources of infornnti-on to npnitor such developnents. Tkre Iegislature
nay wish to nake its or,nr judgnent as to whether this nrrni-toring function
is adequate and whether additional resources shoul-d be orpended (er$-,

additional DNRC staff, a dedicated position in trbntanars Washington,
D.C.  of f ice) .

(3) l4odeling other states' interests and strategies

One of the essential aspects of both a litigation and negotiation
strateqy is the anticipation of ttre other party's position and ncnres.
rn its highest form, such preparation invorves unodeling' the other

trnrtyrs interests, trrcsitions, and actions irr various hypothetical
situations follcnued by developing carefully selected responses to ttre
other party's actions. In a litigative situation, this nodeling yields
litigation strategy to effectively cor:nter tlre i-nitiatives of tlre other
party. In a negotiating setting, nrodeling helps to identiflz those areas
of connpn interest aror:nd which agreenents can be forged.

One cornrentator, Ga:ry Wbatherford, has suggested to the conrnittee
that such nodeling should be underb.aken by DNRC and the Attorney
ceneral's office both as a rreans to prepare for litigaLion and to
identify shared interests with other basin states upon which consensus

rnlght be reached.z5s While DNRC does nonitor water planning and other

water-related develcpnents in the other basin states, t{eatherfordrs

suggestion is for a npre systernatic, rigorous nodeling e><ercise. Ttris

nodeling process would involve:

o mcnitoring water activities in other basin states including

prolrcsed or passed legislation, water budgets, state water
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plans, Iitigation;

o nonitoring pulelic opinion of otlrer states ttrrcugh newq)aper
articres, policy positions of civic and political organi-
zations, available public opinion polls, statsrents of pulclic
leaders;

o identif,zing possiJrle scenarios (9s-, prolonged drought in
region, atlrards of large Indian water rights) and predicting
the prcbability of each;

o role playing orercises in response to ttre alternative
scenarios where tlre actions and interactions of all basin
states are nodeled based on tlreir predicted responsest and

o in light of tlre rore praying e>cercises, evaluation.of
lbntana's best strategy in each of tlre hlpothetical
situations.

Sttch rodeling is expensive and probably requires ttre assistance of
ortside mnsultants to ccnplete. Such a pro€ss stnrld also be ongoing.
After ttre prooess is set up, houe,ver, it probably canld be updated as an
in-house activiQr of DNRC or ttre Office of ttre Attorney Ceneral.
Perhaps one person or r:nit should have overall responsibility for
oordinating ttris preparation.

b. Preparations for negotiations
As has been nentioned (-"rpra. p. 13), there is gno^ring jnterest in

the negotiation of an interstate curpact to atrportion the waters of the
Intissouri River aIIDng the basin states. !,fltrile sore individuals256 feel
that none of tlre states are ready for a ccrqnct and that its ccnplebion
is pr&ably 10 or 20 years ilitay, rpst obsenzers and participarrts in
basin water issues belierze that necessaa1l preliminaqr steps should be
urdertaken. Gte suctr effort has been the develcgxnent of a crcnnon water
resources data base by tLre rlErnbers of the ltissor.rri Basin States
Association.

Itre Itelease has srggested that there is ttre preliminary need to
resolve sqre of the r:nresolved issues renraini.:rg frcm the ocecution of
the Yellcnustone River Conpact arrDng l"lcntana, lrtycnring, and lrlorth Dakota
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in 1950. rn particular, the relnrt. trnints to the follouing issues as
needing resolution:

o deterraining each statets share of water r:nder conditions of
water scarcity;

o developing a water accor:nting and forecasting system;
o detennining the water rights of the crcxr,r and Northern

Cheyerure tribes and their effects on the conpact allocation;
o apportioning tJ:e Little Big Horn afitrng Montana, vgcnring, and

the Crour tribe;

o deterrnining whether l{zcrning's allocated share nay bg diverted
from the yellcxnrstone in lvbntana and channelled back to
lgzcrning; and

o deterrnining the constitutj-onality of Article X of the Conpact
which requires unanirrpus approval of the signatories before
Yellcwstone River can be transported out of the b."ir.257

Stre Tlrelease report estirnates

necessary to resolve these issues.

that $200,000 over 4 years is

In addition to funding efforbs to renove the uncertainty resulting
from the Yell<rrstone Ccnpact, the Legislature faces the larger question
of what steps, i-f any, should be taken to encourage and accelerate the
negotiation of an interstate ccnpact in the ltissouri. Several
irrdividuals have suggested2s8 that l4ontana should take the lead in
negotiating such a conpact.

If the Iegislature seeks to encourage and accelerate the conpact.
process' several steps could be undertaken. At a rninimun, I'Iontana
should pay its dues for the current year to the Missouri- Basin States
Association and budget for the palznent of the dues durjlg the noct
biennir.un. A second option would be for the Legislature to mandate

conqnct negotiations as a priority activity for DNRC. A third option

would be to desigrrate a special negotiator for the state for the purpose

of initiating negotiations with the other states. The negotiator crculd

be a contract consultant having exceptional orperience jn environnental

or labor/nnnagenent negotiations. Or, an "Office of Special ldegotiator"

could be created enploying a fu11-tirre person and necessary staff. Ttre

v-59



for-rrLtr option is to vest negotiating restrnnsibility i:r a special

Ieg5-slative ccrnrrittee, water orzersight crnrnittee, or sone other entitlt.

A final option, perhaps in crcnjunction with ottpr basin states, wotlld be

to petition Congrress for consent to ccnnence negotiations for strch a

ccnpact..

l4any of the research and nrcdeling activities discussed in the

preced:ing section are as iJrportant in preparations for negotiations as

ttrqg are to prepare for litigation. Thus, any steps to encourage the

rrcgotiations prooess shculd be acoopanied wittr sufficient staff and

ottrer resouroes to ensure that lbntanafs position is carefully

fornmlated. I{a need only to renenber our earlier discr,rssion (g1pg3 at

pp. III-13-16) of the apparent error of the tlpper Colorado River Basin

States in agrreeing to guarantee 7.5 rnillion acre feet of water per year

to the Lower Basin to appreciate the serious consequenqes of lack of

prelnration and mj-scalculation in interstate negotiations over water.

3. EValuation

See Table 18 on pp. V-60a and V-60b for overall evah:ation of Level

4 restrnnse.
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TABLE 18:
Evaluation of Level 4 Response:

Strategies to Haximize llontana's Fair Share
of llissouri River Basin Water

How wsll does r Levol 4 posponso

Protsct exlstlng consumpilvu uses?

Protect llontrns's anticipatod future
consumplive uses?

Protocl instreem velues. wrter
quality, and tfie public trust interest
in ths wetsrs?

High larel of protectlon through completlon of
general stream adjudications and darelopment
of water resourcss data systam

Also, high lewl of protection vls-a.tris other slales
through diligent monitoring ofregional and nationel
developments and preparation for intarstate
litigation

In wen[ farorsble compect or equiloble cpportion-
ment decree rrs secured, slmos[ rbsolute pro-
tection of existing uses from clsims of other states
and ussrs in those stales

Use of resen/slion-typa syslem and comprehansive
state wa[er plan prwides moderste lwel of pro-
tection from claims of other states

Aggressive water developmenl provides high lwel
of protaction from chims of other slstes

Developmenl of wcter pssourcss detr systsm
enables strte policymckers cnd wster mrnrgers
[o bett"er enticipr[e growth. develop new supplies.
Bncourtgs consgn/gtion

Rrantification of fedaral rnd Indign reserved rights.
however. mey rccelerrts the finslization of large
awards which will limit the futura options of the
state. This impect may be mitigat,ed tfirough
cooperative activitles ( a.9., joint water dorelop-
ment projects)

Strte approprirtion rnd mmksting of uncppropriatad
water sllows strta to allocrte water for future use
in rny frshion i[ chooses

The success of Hontongl inlar-Easin strrtegy mry
actually diminish instrerm values and water quality
rs the stste geins legel rigfrts, vis-e{is other
stotes. Lo put Hissouri wrters to consumptive use.

State appropriation and marketing of uncppropriated
wrter rllows strle [o withhold from sele gs much
wEter m nocssry to prolect instresm vduss
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llaximlza for lfonlmrl bomflt the
economic vdue of the wrtcns?

Protoct md edrrnco intergovern-
mentd. intsrsbb. end strteltribrl
relrtlons?

tsod ltself to rdmlnlstrrtlw
fersibility?

Greater certalnty rs Lo llontrna's shara of tfte
wr[er vis-rryis olhor strtes. Indirns. snd the
federal gwernment will Increase ths value of
tlsrtrnc's water

Wstsr d€velopment enables wrlsr to be put to
producliw use

SanErance tExes or other lwies sncursge con-
seryation of the resource md prwide s sbeam
of rwenuas to the stete

Sewrance tsxes 0r othor lorries eneble slrte
[o capture economic renls cnd thersby prwent
unjust enrichment of privrte rpproprirtors

Uniform trxes or lorios encourlge economic
efficiency through mrnginrl cost dlocrtion
of wrter rmong vrious uses

Strte rpproprirtion rnd mrketing of wt-
appropriabd waLer ensures that all oconomic
rents are capturad by strte

Efforts toward litigating rnd negotirting intr
Besin, Indirn/stete, and federul/strte disrgree-
ments probrbly heightans confllct orer the short-
term but reduces it onr the long-tsrm cs sgres-
monts or judgments are rerched

The components of thls strulegy. htfi individurlly
end collectively. require leadership. rdequate
financirl rosources. rnd meticulous coordination

Additionrt rgencies ( a.g., strte antity !o sppro-
prirte wel,r, wrter onrsigtrt commit[ee. speciel
negotiator) need be sat up

Becruse the components of this strrtegy are
rssorncs intensiw. they ere difficult to cdequetely
fund in o time of austeritY

Because of the lrge numbar of components to
this slrrtegy. tends to mobilize greeter nurter
of opponents wtpse individurl complrints com-
bins to meke comprehsnsive rpprwrl of the
strulegy difficult

Lsnd ltself to polltlcel ferslblllty?

ilots: Bold typa distinguistns chrnges in evrluation from Lewl 3 respotuo.
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cIIAPTER 6: cotl,trrlEE REcoD,tMENDATTo[,ls AND ccno4E[urAl{r

The follovving constitute the ccnplete and final recqrurendations of
the Select ocnrnittee on water l4arketing. Ttrey were unanirnrusly approved
by the seven nEmbers of the ccnrtrittee in attendance on Decernber 3, Igg4.
Where required, these reccrnrendations have been incor;:orated with the
proposed legislation set forb.h in Appendjx D.
A.

1. Ban on the eqnrtation of water
Reconnendation:

. Th. conmittee finds that under apprcpriate circr.unstances (and as
has been the poliry for the last two years) ttre exporbation of lbntana's
water is not in conftict with the pr:lclic wel-fare of its citizens or with
the consenration of its waters. Ttrus, the ccnmittee recqnnends that the
statutory ban on the e<portation of water frcm lr4cntana (rce 5 85-1-l_21),
which is scheduled to core back into operation of lar^r on July 1, 1985,
should not be allcrarcd to revive. Ttre present freedom for water to ncnze
irterstate, when coupled with tlre other reccrmrendations of the
ccnrnittee, should be alloraled to continue.

Connentaqz:

With the passage of IIB 908, the 1983 Iegislature tenq:orarily
suspended the prcnrisions of I\ICA S 85-1-121 ttnt had protribited the
e4nrt of water outside the State of lrbntana unless appronred by the
I'egislature. This suspension was in response to the r.:ncertainty as to
the constitutionality of the statute raised by the U.S. Suprenre Courtrs
decision in sporhase v. Nebraska (1982). rn its p1ace, the r.egislature
e:<panded the criteria enr:rnerated in l,tCA S 85-2-311 to guide the issuance
of a water permit. By the ter:rns of HB 908, these ner^/ provisions are to
expire on June 30, L985, with the revivar of the pre-existing law,
Jncluding the oqnrt ban.

The Sporhase decision held that ldebraskars statute, which banned
the exgnrt of groundoater o<cept under limited circurnstances, violated
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the "donnant'r interstate cqnrerce clause. Similar litigation concerning

ttp crcnstj.tutiornlity of Nevr lhxico's ch/n anti-er<porb. ban has been

undenuay in the case of El Paso v. Re)mo1ds.

Carr (1966) found unconstitutional a Tto<as

A1so, the case of Altrrs v.

statute alrmst identical to

I'ICA S 85-1-121.

V0hile not crcnpletely free of ambigrity, tlrese cases give us helpfirl.

gddance in evaluating ttre crcnstitutionality of l,lcntana's erport ban.

While each of tltese three cases irrvolved a prohj.lcition on ttre er<porta-

tion of groundrarater, we strould er<pect no different analysis by the

cqrrts when a state attenpts to ban the exportation of surface water.

IJl fact, surface water is rrore of an interstate ccrnrodity than

grotrndl.ater and invites rrore scrutiny frcrn the courts in application of

ttp i-:rterstate comrErce clause.

The conclusion seems inescapable that the prcnrisions of I\rcA S

85-l--121 are unconstitutional. It is tnre that the Sportrase decision,

in general, allours a state to inpose sone burdens on interstate oomerce

as a result of its water managenent gnlicies and specifically allcttrs

nEasures by arid states to achieve water consenration for healttr,

r,relfeu'e, and safety purposes. Such restraints rust, kro^rever, be closely

tailored to achieve the crcnsenration purposes intended.

lltre provisions of IrCA S 85-1-121 fail to achieve such a closely

tailored fit. V'ltrile tlre section does not fupose an absolute ban on

o<porting, due to the Legislaturers ability to atrrprove such a di'uersion,

the discretion given to the Iegislature is r:nduly broad. tib criteria to

gdde the Legislature's consideration of an exporb petition are set

forth; thus, the decision could be rade on any basis. Also, ttre orport

petition is not required to be revierrred by DNRC prior to its sr:brnission

to t}re Legislature. Consequently, there is no assurance that an o<por-t

petition would ever be rubjected to o<pert. water nenagenent scnrtiny so

as to determine q,rhether the proposal ttrreatens to endanger tlre health,

r,rielfare, or safety of ltbntanans.

the legislature has not been faed wittr a petition for ttre e><port-

ing of water so it is rupertain hcm zuch a petition lould be processed.
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Vihile it is possible that the constitutionality of the statute could be
salvaged by careful legislative scnrtiny of the petition on the basis of
water consenration considerations, the legislature would sti1l face a
hearry burden of justifying any deniat.

Proposed langruage:

lSee Section 24 of the billl

2. Permit criteria

Reconnendation:

The conmittee reccnnends that the pr:lclic jnterest considerations
enacted in 1983, whrich govern the issuance of water permits in the state
(l!CA S 85-2-311), be continued. Ttre c.onrnittee suggests that these
criteria be strengthened by including prcnrisions wlrich were recently
approved by a federal court in Neru libxico. ltre ccnrnittee also suggests
that' in oerbain instances, these pr:lcric interest criteria apply to
applications for a change in use of water. Ilnder certain circr-rnstances,
tlre Departnent of Natural Resources and Consenration shotrld r:ndertake
ruleraking to nxore corpletely inplenent the pennit criteria.

Cornrentaqr:

In 1983, tlre Legislature strengthened thre criteria contained in IrKA
S 85-2-311- governing the issuance of water permits. Ttris nndification,
effective for two years, added the follcnving rnajor featr:res to the
criteria (connrrnry called. "pubric interest criteriar'). rn perrnit
applications for appropriations of 101000 ac-fL/yr or npre or 15 cfs or
mcre:

(1) a determination that the proposed appropriation is
"reasonable" based on the following considerations:

(a) o<isting and future demands for water;
(b) anticitrnted benefits to the applicarrt and state;
(c) effects on the quantity and guality of water;
(d) possibility of saline seep; and
(e) probable, sigrnificant adrrerse environnental irrpactst and
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l2l for consurrptive diversions in ttrese afiounts, approrral of the

Iegislature.

llhese pronrisions are scheduled to orpire on iluly 1, 1985; and the

old version of section 85-2-311 is scheduled to revive. The ccrrnittee,

hcroever, has received favorable public comrent concerning tlre terporarlr

provisions of lCA S 85-2-311. In general, the cqnnittee believes such

prcnrisions can safeguard many of tlre staters @nc€rns about the o<port

of water and coal slurry pipelines and should be reenacted.

Additionally, horrever, tlre ccnndttee believes that, several

prwisions drarm frcm Nerp l&xico (and ttrat have been apprcnred bV the

federal distriet aourt there), i-f coupled with lbntanars statute, could

sigarificantly protect lbntanals valid interest when proposals are rnade

to nove water interstate. qpecifically, prcposals for the out-of-state

nrcVelrent of water would have to be evaluated against the follondng

additional criteria:

(1) whetter there are water shortages in ltbntana;

l2l whether water sulcject to the atrplication could feasiJrily be

transported to alleviate shortages in lbntana;

(3) the sources of water available to the atrplicant jn the state

of destination; and

(4) tlre desrand bejng placed on the atrplicant's sources and spply

in the state of destination.

Acting upon the resnrendation of DNRC, the ccnmittee believes tle

water quantity necessaq/ to trigger application of the grlclic interest

criteria should be reducred to 4000 ac-fL/yr or nrcre and 5.5 cfs or IIDre.

lltris reduction would rrot be onercus to applicants as only 56 out of nnre

than 8,000 permit aprplications since 1973 have been of this magmitude.

At present, the protective pulctic interest criteria do not apply to

change of use atrplications for ocisting water rights. lltus, ocisting

water rights might be transferred to another use although, under the

pr:blic interest criteria, water ould not be aSryropriated for such a

rJse. In order to ensure that tlre pulclic interest criteria apply across
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the board, tJ:e csnnittee recrcnnends their agplication to certain change
of use applications of 41000 ac-fL/yr or rrDre and 5.5 cfs or rrDre.

Table 19 sets forth the circumstances under which appropriated
water night nsve out-of-state or out-of-basj-n under the proposed pernuit
criteria.

Proposed language:

lSee Sections 4 through 7 of the billl
3. Water for coal slurry purtrrcses

Reconnendations:

Tlee ccnrnittee reccnnends that l4ontanats ban on the use of water as
a nedir:rn to transport coal in a pipeline be rennnred. TLre use of water
in a coal slurrlz pipeline should be recogrnj-zed as a beneficial use of
water. This recormendation i-s ocpressly onditioned on tlre passage of
other recunrendations made by the ccrnn-ittee to protect the state, its
environnent, and its citizens frcrn the trntential damage that can be
caused by suchr pipelines.

Cormentarar:

Section 85-2-102 | lrICA, defines the beneficial- use of water to nean
a use of water for the benefit of tlre atrpropriator, other persons, or
the public, including but not limited to agriculturat (including stock
water), donestic, fish and wildlife, industrial, j-rrigation, rnining,
municipa.l, tr)c^^rer, and recreational uses. Also, I\rcA S g5-2-103 makes
clear: '(1) the Legislature finds that the use of water for ttre slurry
tranq>ort of ocal- is detrinental to the consenration and protection of
ttre water resources of the states; and (21 tlre use of water for the
slurry transtrnrt of coal is not a beneficial use of water."

the coar s1urry ban, as presently constituted, results in soile
potentially strange results. Surprisingly, it bans neither the trans-
port of coal by piperine nor the use of water in a pipeline. vftrat it
does ban is the rnlxing of the two substances in a pipeline.

A coal slurry pipeline can be built and operated in the state so
long as the neditun for transport is other than water (e-&-, nethane,
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liquid carbon dioxide). Also, water can be used as the nediun in a

slurry pipeline so long as the substance being tranq>orted is not coal

(e.9.-., grain, other ninerals) . Even though tlre coal slurry ban has

been justified on the basis of minimizing negative environnental

inpa.cts, the constnrction of a pipeline for ttp conveyanc€ of coal

(witlrout water) or ottrer srrbstances (with or wittrout water) is not

subject to permitting under tlre staters Irhjor Facility Siting Act or any

other statetvide regulatorT schene (orcept for possible requirenent of an

environnental inpact staterent under the lrfcntana Ervironnental Foliqg

Act) .

The Sporhase case re@grnizes the legitimacy of state consen/ation

Ileasures "to regulate tle use of water in tjmes and places of shortage

for the pur?ose of protecting the health of its citizens...." Tfle

questions for l"lcntana, tro,rever, becure (1) whether such a ban violates

tte equal protection clause of either the U.S. @nstitution or tte

l,bntana Constitution; and (21 whether a ban against coal slurry pipe-

lines violates the "dorrnant'r interstate cqnrerce clause of the federal

Oonstitution by inpermissibly br:rdening cunrerce betnren the states.

lfi.urerous experts have provided the ccnmittee with their vienrs as to

the aonstitutiornlity of ttre crcal sturqz ban. ftreir vievtrs have general-

1y been mixed. Supporters of ttre ban have indicated that lbntana has

both a strong constitutional and statutory basis for the consenzation of

rntrrral resources. Itrcy argiue that coal slurqr is a totally consnptive

water use, unlike many industrial usesi that it requires continuous,

la::ge anu:nts of crcal to operatei and that it has other environnental

5nqracts in the constn-rction and operation of the pipeline. The ban,

therefore, represents a state poliqf whose pu.q)ose is to closely regu-

late the speed and intensity of crcal developent.

Critics of the statute argue that the coal slurrlr ban is inational

i-n relationship to its stated purposes and cannot be sustained. lltre ban

does not conserve coal, as the mi-neral can be norzed Lryr other transporta-

tion rpdes or, even, by pipefines using a transport nediwr other ttran
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water. IIor does the ban conser:ve water; wat€r can be used for all other
forms of pipelines.

critics of the statutory ban also argue tlrat "coaI sh:rry pipeline
transportation systems, sinply because of their size and econcmic scale,
contenplate the interstate nprzerrent of crcal to distant rnarkets.' As
these pipelines generally use water as the redir-un of transtrnrt, a ban on
the appropriation or use of any water, regardless of its qr:arity, nay
unreasonably interfere with interstate connrerce. lbntanats interest in
protectjng and conserving its waters can be pursued tlrrough other rreans
having less irrpact on interstate ccmnErce.

The ccnmittee is of tlre judgnent that tlre constitutionality of the
ocal slurry ban could be sustained against an equal protection attack.
The conmittee, however, agrees with the obsenzation of professor Albert
Stone of the University of l'lontana School of Law: the crcnstitutionality
of the coal sIurry ban under the interstate oonnprce clause is "a close
question, too close to perrnit reliance utrrcn tlre statute. " Ttte conse-
quence of the state being wrong jl terms of the ultinrate defensibllity
of its ban are severe: ttre water crculd be atrryropriated without signifi-
cant payrrent to the state, the pipeljne could be constmcted outside any
sigrnificant state regulation (orcept the Irbntarn Ervironnental policy

Act), and the state could be liable for tbe prevailing pa.rty's attorneys
fees.

Proposed langruage:

[See Section 25 of the bill]

4. Coverage of pipelines r:nder the l{ajor Facility Siting Acb
Reccnnendati-on:

Stre corunittee recrcnurends that tte siting of all future pipelines

orceeding 30 miles in length and 17 inches in dianeter be ccnzered by the
provisions of the trlajor Facility Siting Act (I'OSA). Thre DNRC should

contirruously nrmitor slurry technology to ascertain whether this

standard prcnrides sufficierrt protection to tlre state.
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Ccrtuentarlz:

trbntanars Major Facility Siting Act requires that a rnajor facility

(usually an energy-related facility) obtain a certificate of environ-

rental conpatiJrility and g:blic need frcm the Board of Natural Resourcres

and Consenzation prior to constnrction. lttre certificate i-s considered

by the board only after an extensive applicati.on has been sutxn-itted wittr

an cS4nrbuniQr for federal, state, and 1oca1 governnental agencies, as

well as the general public, to comrcnt on it. Ttre application also

receives a thorough evaluation frcm DNRC, which for:vrards its reconnenda-

ti.ons t<r the board.

Coverage by the MFSA results in a curprehensive renriery by the board

of nurerous environnental and econcrnic considerations. At present,

Urere is limited coverage of pipelines under the Siting Act. tlnder

ctrrrent Iar,v, if pipelines nrn to or frqn a large energy facility located

in or out of llbntana, the pipeline and its associated facilities must be

construcEed in accordance to a cerbificate issued by the board. Ttris

application is very limlted tsrenrcr in that pipeline develcpers could

easily tailor ne\,rr coal slurrlr pipetines to circuwent this limited

crcverage.

Coverage of certain large pipeline projects r:nder the pulctic need

provision of the Siting Act would appear justlfied on the sane basis

that other large projects are under the Ast: if the public is to invest

in pulclic works and senzices to support tte constnrction and cperation

of such projects (as well as to rnitigate their negative inpacts), then

the ta:<payers strould be affonded an independent revier"r of the feasibil-

ity of the project.

the cqrmittee also feels ttnt environnental oonpatibility is

anottrer reason to place large pipelines not n:nning to rmjor energy

facilities under tlre Siting Act. Because tle ccnmittee is ooncerned

with minirnizing envj-ronnental darnage along ttre constmstion

route, all pipelines in excess of a certain length and widti should be
qcvered.

Proposed langnrage:

[See Seqtions 8 th:rough 13 of the bill]
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B. State Water Leasing program

5. Limited water leasi_ng program

Reccnrnendation:

Thre conrnittee recqnrends establishing a limited state water leasjng
program i-nvolving a total of 50,000 acre feet of inpounded water. A
lease frcrn the state would be reguired to obtain water in arty anrxnt for
transporb outside the specified river basins or for uses where water in
e>(cess of 4,000 ac-ft/yr and 5.5 cfs is consr-ured. A11 such leases would
be reviened tlnder tlre public interest criteria of IrCA S 85-2-31L; and an
environrrental inpact statenent would be reguired in npst instances.
r-ease terms would be 50 years or less and could be rens,,red.

ConnentarT:

The details of the limited water leasing program reccnnended by the
conmittee are as follorars. Adninistered by DNRC, water would be leased
from the state r:nder tro prospective circunstances:

(a) whenever water it any anpunt is being sought for transtrnrt out
of the follcradng river basins: ttre Clark Fork River and its tri-butaries
to its confluence with Iake Pend Oreille in ldatro; ttre Kootenai River
and its tributaries to its confluence with Kootenay Iake in British
@ltunbia; the St. Marlr River and its trjbutaries to its crcnfluence with
the Ol&nan River in Alberta; tlre Little Missouri River ald its
trjbutaries to its confluence with I"ake Sakakawea in lbrth Dakota; ttre
Missouri- River and its tributaries to its confluence with the
Yellct^rstone River in North Dakota; and the yellcr,sstone River to its
confluence with the Missouri River in lbrth Dakota; or

(b) for uses where water jn excess of 4,000 ac-ft/yr and 5.5 cfs
would be consned.

Only a total of 501000 ac-ft/yr of water could be leased under thj-s
program for the foregoing two puryoses. As water was leased, water
wourd be appropriated in the nane of the state of l{cntana and a
oertificate issued to DNRC. In the event lease applications occeeded

4
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5O,O0O ac-ft/yrr DNRC would have to return to ttre legislabrre for

additional leasing auttrority.

Itre source of water for the leasing program would be inpounded

water frcnr any resenroir within lbntana. Water ccnrld not be leased frmt

a reserf/oir jn a basin for v*rich a pending or final decree under tte

general stream adjudication program had not been entered. Tttis

restriction would not atrply to Fort Peck, for which the state has an

e<isting water purchase and revenue sharing agreenent with tlre U.S.

Brreau of Reclarnation, and Tiber, Canyon F.rty, Hungry Horse and

Yellqrrstone resenroirs, once nenpranda of agreenent have been executed.

Ttte smnlttee strongly urges that DNrc negotiate (or renegotiate, j-:r the

case of Fort Peck) nernoranda of agreenent ccnrering all federal

resenroirs within the state and water purchases for all tlpes of uses

(not just indrstrial).

Water would be leased through bilateral negotiations. tJpon receipt

of an application to lease water, DNRC would enraluate ttre proposal wit}t

reference to tlre pulclic interest criteria of I\rcA S 85-2-311(2) [as

proposed in this reportl , regardless of the aror.rnt of water involved.

For proposals involving less than 4,000 ac-ft/yr and less ttnn 5.5 cfs,

tsrever, an envirorurental inpact statenent r,vrould be riequired only in tte

discretion of DtitrRC under its lrlrntana Environnental Policy Act (MEPA)

nrles and whenever ttre cr.urmlative effect of several gnall applications

caused a significarrt envircnnental furpact.

Water would be leased for tenns not to e<ceed 50 years, altttottgh

tlre term could be reneued. DNRC could require that 25 percent of

project capacity be set aside for nunicipal and nrral pu4oses (upon

palment by the nnrnicipa.l or rural governnent entity of the cpsts of

tie-in). Any ottrer terms or conditions wcmld be deterrnined by DNRC

through negotiations.

Concern has been raised abort tte application of a water leasing

program to preferred uses such as agrriculture. Data prcnzided by D[$RC

indicate that only two agricultr-rral apprq>rietors since 1973 applied for

VI-  1O



consuTptive diversions in ercess of 4000 ac-ft/yr. One of these was not
tq,o

developed. --'

Table 19 sets forLh the circr:rnstances
might nove outrcf-basin or out-of-state trnder
Ieasing program.

Proposed langmage:

lsee Section 14 of the billl

6. Use of water leasing proceeds

Reqrnnendation:

Ihe ccnnnittee reccnnends that proceeds frcm a water leasing program
should be used to develop a sound water policy and water develqxrent
program in l"lontana. Sone possible uses of water leasing proceeds that
were suggested by tJ:e csrmittee are as follcr,rs:

(a) all proceeds paid i_nto the general fund;
(b) to adninister a water leasing program,
(c) to sutrryort the water crourts in their adjudication of water

rights;

(d) to be deposited j-n the water developxnent earmarked account
within the earrnarked revenue fund established in i'xcA r7-2-r02i

(e) to prorzide a centralized water resource data nranagenent system
as descri-bed in this connittee's recorrrendations;

(f) to provide technical and financial assistance to aSplicants
for water resenzations and to perfect exj-sting water resenzations in the
Yellorr'rstone River Basin;

(g) to repair and restore o<isting state-crraled dams as reguired
for safety reasons and/or to e:<pand their beneficial use;

(h) to prcnride for developnent of water projects including
off-stream storage sites that are necessaalz to neet o<istj-:ng and firture
water dennnds;

(i) to repair and restore existing municipal water supply systerns;
(j) to prcnzide installation of rural water supply systems in areas

of critical need;

under which leased water

the proposed state water
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(k) to develcp an irnrentory and classification of tte staters

ground,vater resourcesi

(1) to provide expenses and a&ninistrative costs of a water poticy

ccmnittee as re@nnended by ttre Select @nnittee on Water l4arketing;

(m) to purchase public access sites for recreational use of

streams and lakes;

(n) to fund water consenration neasures;

(o) to fund research on inproved i-rrigation systsrns and water

conserrzation neasures eqlecially suitable for lrkrntana;

(p) to ccnplete soil sura/eys and rnapping of ttre state and ttre

identification of land areas suitable for irrigation; and
(g) to furttrer efforts to prepare for interstate litigation and

negotiations.

7. Acquisition of water frcnr federal resenroirs

Reccnnendation:

the qcmrLittee reacnnends that the DNRC be granted oontirnred

autloriQr to acquire water frcrn all federal resewoirs in the state (as

is ncr^r tlre policy r:nder the tenporary two-year nrrdification to ttris

section). Ttre crcnmittee recqnnends that tlre departnent's authority be

clarified to allcnr aoquisition for "any beneficial use."

The o<isting agneenent with the Bureau of Reclanntion for the

state's acguisition of water frcm Fort Peck limits the aoqr.risilion to

industrial water. Under the current agreerrEnt the h:reau crculd se1l

large arrottnts of water for nonindustrial purposes and avoid sharing

revenues with the state. Tkre crcrnnittee strongly urges ttnt t}is

agnreenent be renegotiated, and all future agreercnts be negotiated to

cover water for arry beneficial use.

Proposed language:

lsee Section 15 of tlre bill]
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C . l4aximizing Iutrntana's Fair share of lutissouri River Basin water
Cettrtrg lbnbna's House fn frder"

B. General stream adjudication

Reconnendation:

The conmittee urges an orpeditious and accurate ccnpletion of the
st-ats/vide water adjudication proeess. Ihe ccnrnittee strongly urges that
priority be given to prorpt and accurate adjudication of ttre Missouri
River Basin. Ttre ccnrnittee reconnends that the Iegislature sul>porb any
justified funding request frcm the water courts.

Ccnnentaqr:

The adjudicatj-on of pre-1973 water rights presently undenr,ray in the
five water ocr:rts of the state is essential to protect firture water
needs in l4ontana. Tlo date, three final decrees involving l0r7L5 claims
have been entered; and 26 sub-basins, involving 46,726 claims, are
predicted to be covered by preliminarlz decrees by the end of 1984.

Clnief Water Judge w. w. lessley has indicated that the adjudication
process for the 200,000 plus clajms that are ncx^r on file will be
ccnpleted by 1990. Tlo ensure the process is conpleted on schedule the
Iegislature should support the corrrt's funding request.

9. Indian and federal resenzed water rights
Reconnendation:

The cqnnittee reccnnends support for legislation that would pronride
a two year e<tension of the Resenred Water Rights Corpact @rmissi-on in
its efforts to negotiate federal and Ind.ian resenzed water rights. Itre
ccrmrittee reccnnends that adequate funds be appropriated for the
Resenred water Rights conpact ccnnfssion to acccnrplish its goals.

Conrrentary:

The cormittee recognizes an urgenq/ to conclude the eguitable
adjudication of Indian and federal reserved water rights. Unguantified
resenzed water right clajms hanper the ability of the state to crcnplete
the stater,vide adjudication of water rights, interfere with water
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resourc€ plann-ing, and UJr[t the state's ability to prepare for

interstate apporLionnent of the Missouri River.

In the event tlre Legislature chooses to renenr ttre charter of the

ccnmission, the level of resources dedicated to the ccngnct ccnmission

should be exarnined. The Legislature night encourage the developnent of

joint water project proposals with Indian tri-bes as a reans to satisfy

both Indian claims and state needs.

10. Water resources data nranagerent gzstgn

Recrxnendation:

Ttre ccnrnittee reconnends the establistnrent within DNRC of a cen-

tralized water resources data managenent system. The qgstem would rmke

readily accessiJrle to the staters policrynakers necessry inforrmtion on

the state's water resources, ercisting and projected uses, and oristing

and projected demnds. ltre cqnruittee also reccnnends that $50,000 per

year for each of ttre noct five years be allocated for the &velogxnent of

such a systern.

Csnrentaqr:

In the 1982 trelease study done for DNRC, the authors for:nd that:

"In order to nake their specific decisions, each agencry

collects the necessary data which are stored in separate agency

files and, in nany cases, are diffictrlt to relocate. At ttre

present ti-ne rnrctr of the water resource data is fragrnented, neither

inde>ced nor iaventoried, not. recrcrded in a standard forrnat, and

nost inportantly, not readily accessible to tlrose wtro need the

infonnation for nnking mnageilent decisions."

Ilte study also re;rcrted that the state does not presently maintain

data as to anpunt of water actually used by water claimants. Itrus, ttre

ocisting nethod reports nrucinum legal use rather tlran actual diversion.

The Ttelease study suggested that centralized infornntion is needed

on the staters water resources, existing uses, and the potential for

future develo6rrent. As previously stressed in the present retrnrt, "the

identification of existing uses and future develcprent potential is
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lbntana's only line of defense to obtain a fair share in any interstate
allocation." Specifically, the t?elease report suggested a centralized
water resources data systern should have five objectives: (l) to
inventory and index the location of alt pertinent water resource data;
(2) to assess the accuracy and corpleteness of existing data (renorze al1

duplication); (3) to standardize data collection procedures; (41 to
develop and irrptenent a centralized data qgstem that is easily accessi-
ble in a useable fornrat to aII usersi and (5) to establish a continuous
and integrated water resource data collection and nranagenent program.
Tlo neet this need, the Ttelease report. reccnnrended the allocation of
$501000 per year for the noct five years for the develcSNent of such a
centralized water resources data q,zstem.

Such a data system is inportant both to qlrrent l"lrntana users and
potential users' as well as to tlre state as it develops interstate water
policy. The ccrnnittee is concerned, horever, about relyilg entirely on
one data system to report on present and future suppty and denrand. Ttre
r-egislature nay well wish for its lrlater Poliqg @nnittee, reccnnendation
14, to undertake verification of water resource data nnintained by DNRC.
Tlrc purpose of tlae verification would not be to duplicate functions
already perforned by the agency but to challenge or ocnfirm ttre
nethodological assunptions and to systenatically spot-check the data.
Tlre fr:nction would go a long way in raising tlre level of crcnfidence of
llrntana poliqznakers, includ.ing the Iegislature and the departnent
itself, in ttre water resource data tlnt they utilize in detennining
their long-term water poliry.

Proposed language:

lSee Section 18 of the bil1l

11. Water reservation wstem

Recqrnendation:

The cormittee recornends an aggnessive use of the water resenzation
system as prcnrided in l,lCA S g5-2-316 to plan for and set asj-de water for
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the anticipated future needs of tkre state. Tlo acconplistt the

resenration of waters, the cqnriittee fi:rther reccnnends the follcnving:

(1) The Iegislature should encourage the water resenration process

by appropriating sufficient fi:nds for technical and financial assistance

to the appropriate state agencies and other political subdivisions that

are authorized to resewe water.

l2l Ttre Legislature should atrpropriate fi:nds to increase the

nonitoring and revien^r of ecisting water resenrations in the Yello,vstone

River Basin to dns\rre that progress is nade in perfecting tlrese

resenrations.

(3) Ttte Iegislature should mandate and fund an o<pedited

resenration prooess for the Missouri River Basin.

(4) Resenred waters should be ocenpt frcrn the leasing program.

(5) Resenrations for use of water out-of-state strould be evaluated

against pulclic interest criteria based on the l{eru lbxico statute (see

Sestion 2).

Csnrentaqz:

Accurate predictions of future water needs are inqnrtant both to

water resource nanagrenent within the state and i:rr preparation for

negotiations or litigation with other states. Such inforrnatlon is also

essential in dealing with Congrress concerning water project funding and

other issues, such as a Congressional apportionnent of tlre lrtissor:ri.

lbntanars innovative water resenration system is a systernatic neans

to identify firture uses i:r a basjn. While resenrations operate like

perrnits in that tlrey are protected in rmst cases frqn srdcsequent

atrpropriations witlrin tlre state, ttrq/ rnay not be reoognrized as inchoate

permits in an intersta@ appoft.ionrent acL.ion. But to ttre o<tent ttre

resenration process represents a well-crcnceived attenpt by lbntana to

nEnage and plan for the necessarlr future uses of its water, established

resenrations should be persuasive to the courts and Corqress.

Resenzations have been conpleted in the Yellor.rstone River Basin but

the cornruittee recrcarnizes an urgent need to proceed with the resenration

proaess on ottpr rnajor river basins. Because of dornstream statesl
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interests in thre Missouri River Basin, the ccrnnittee has recqnrelded
special attention be given to water reservations in this basin.

There are r:ncertainties regarding sone water rights in ttre lJpper
Missouri Rlver Basin but ttre cqnnittee urges that the planning and
technical efforts reguired for water resenrations be initiated.

Ttre successful develotrxrent of water resenrations in the Missouri
River Basin will reguire sufficient financing and technical expertise to
assist state'and local gcnrernnent entities in initiating and corpleting
the process.

The 1982 Trelease study done for the DNRC stated:

"ft is critically jJrportant that the water resenred under the
Yellotr'rstone resenzation process be develcped within a reasonable
tine frane and that the resenrants adhere to the schedule
stipulated by the Board of Natural Resources and Consenrati-on in
the Reservation Onder. Thris process rust be able to withstand an
equitable apportionnent lawsuit anpng the Irtissouri Basin states.
The }fcntana legislature real-ized this and allocated fi:nds for
a&rdnistrative and technical assistance to the Yellcnrustone
crcnsenzation districts in developing their resenzations. The state
should contj-nue to closely nronitor the developrnent of these
resenzations to assure ccnpliance with ttre Board resenzation

order. tt

Ttre conmittee agrees with the Trelease reccnnendation and urges tlre
Iegislature to provide funding for additional technical and financial
assistance to assure perfection of the yellovsstone resenrations.

Table 1"9 sets forth the circr:rnstances under which resenred water
might npnre out-of-state r:nder the ccnrnitteers prc6rcsa1.

Proposed language:

lSee Sections 16 and 17 of the biffl

12. State water plan

Recsnrendation:

the ccnrnittee strongly urges DNRC to corply with tlre prcnzisions of

l4CA S 85-1-203 which requires the preparation of a state water plan, its
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ag)roval by the Board of l{atural Resourc.es and Conservation, and its

subxnission to each general session of ttre Legislature. AIso, the

ccrnnittee urges state officials and ttre staters Congressional delegation

to pursue federal policies consistent wittr and irr furtherance of tt€

state water p1an.

@nrentanr:

Section 85-1-203, !CA, which was originally passed in 1967 and

revised in I974t requires that the DNRC fornmlate, and, with the

atrprcnzal of the Board, adopt "a ccng>rehensive, coordinated, multiple-use

water resources plann for ttte state. ltre plan, which can be fornmlated

and approved in sections, is required to set forth "a progressive

program for the consenzation, developnent, and utilization of ttre

state's water resources and to prq)ose the nost effective rreans by which

ttese water resources may be applied for the benefit of the pecpIe."

The section requires that the plan be adcpted only after properly

noticed public hearings. Additionally, the plan nmst be subrnitted to

each general session of tlre legislature.

While DNRC has trrdertaken nany specific water studies in ttre state,

it is u:rclear wlrether ttrose are crcnsidered by ttre department as being

the state water plan. Tlrere have been no public hearings advertised in

accordance wittr the statute. the Board has not atrproved any docrment or

set of docr-urents or ccnponent of the plan. Irbst inportantly, no such

plan has been subnitted to the Legislature in preceding sessions,

Although DNRC has given indications that such a rrpla:trr will be subrnitted

to the 1985 l€gislature, whetlrer it will have been scmtinized th::ough

the required prblic hearings is unclear. 1[trus, if the plain langruage of

section 85-L-2A3 is applied, l4ontana does not have a state water plan.

Ccnpliance with section 85-1-203 is no rrere procedural nicety. It

is an indispensable prerequisite for denpnstrating, in arry interstate

atr4nrtionnent action, that lrtrntana has systenratically and ttroughtfi-tIly

planned for its water future. Ttre state is rmh.rnerable to the extent it

does not ccnply with its cn^rn statutory requirenerrts for ttre developnent

of the state water plan. lbntana's equities are inprorzed in an
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jnterstate setting if it develq>s a plan denpnstrated as zuch and
involving the public and tlre Legislature.

13. Water developrent

Reoonrendati_on:

The cqrmittee reconnends continued funding and bonding capacitlz for
the identificatj-on, develotrxrent, and constmction of water projects
within the st-ate. Ttre Departnent of Natural Resources and Consenration
should prioritize trntential federal projects that roould qgalify under
the Pick-Sloan Plan and report this listing to the legislature each
bienniun. In addition to npnitoring developrents and issues that affect
the state, Ibntanats o<isting washington, D.c. staff, i_n crcnjr:ncgion
with the state's Congressionat delegation, should work torard tlre
authorization and funding of such projects.

@nrentarlz:

Putting water to use is inportarlt for buttressing lvtrntana's claim
to its fair share of lttissouri Basin water, and water develqlrent is
inporb.ant for putting the water to use.

!{hile DNRC has pursued federal funding on projects such as on the
l(ilk River, rx)re could be done to see authorization or firnding for water
developnent projects which would qualify under the Pick-Sloan plan. In
tlre protrrcsed anen&rents, the cormittee seeks to require DNRC, as a part
of its biennial report to the legislature, to identifiz such trntential
projects and specifu the efforts it will undertake to secf,rre this
authorizatj-on and funding. Also, the ecnnr-ittee urges }bntanar s
Wash-ington, D.C. office and Congressional delegation to supporb tlrese
efforts.

Proposed langage:

lSee Section 20 of the bi11l

14. Water poliqf ccirmittee

Recormendatlons:

lhe cqrmi-ttee requrrrends the creatlon of a

water polic.y ccnrnittee to advj-se the legislature,

pernnnent legislative

in an ongoing rrErnner,
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on l^rater policy and issues of i:rportanc€ to the state.

Ccnnentary:

Water is a resource trnrticularly iryortant to the future of

Ittrntana. Policies concerning water rnrst not be nade in a vacurtrn.

Coordinated and raell-reasoned policies nust be develcped with the
participation of the legislature, other j.nvolved agencies, and the
public. In e<ercising its role in appropriating rpney or atrproving

aornpacts, tle Iegislature nust understand the conte><t of such actions

a]rd nmst acoept t]rcrn as lntegral parts of an overall state water strate-

sr. r;ik*rise, other agencies nmst be able to orpress their ccncerns

about prcposed policies and be able to $q)ress ttreir concerns abcut
proposed policies and be able to cr:ordinate their cnnm actions. Finally,

the general pulclic nnrst understand the ratj-onale for water policies so
as to be supportive; and nrarry citizens have valuable oqnrbise to render

in the develcprcnt of water poliqr. These concerns argre for the

creation of a pennanent crcnrnittee devoted to nrrnitoring lrlmtanats water
policy.

Drring ttre next bienniun, particrrlarly furportant issues for dis-

ctrssion by such a cunn:itt-ee crculd jnclude:

o constraints on consrmptive use and water develqxrent bro.rght

about by o<tensive hydropcnoer resenzations in both ttre

Ir{issouri and yellcn^rstone basins;

o oversight of ttre quantification of pre-1_973, Indian, and

federal resenred water rights;

o the adegtracy of the staters water resourc€s data systenr,

includ:ing the consideration of the adeqr:acy of water research

currently undennray in state agencies and institutions, in

reeting state policy and nnnagelrent needs;

o the content of the state water plan and water developrrent

plan; and/or

o the status of tlre state water resenration program.
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The cqnnittcre could be of particular value in developing ccnnnrnica-
tions with similar bodies il other l"tissouri Basin states.

Proposed langrrage:

[See Section 21 of the bitl]

15. Preparation for negoti-ations and possible lltigation
Reccnnendation:

Ihe conmittee recrrnnends that l4ontana prepare for negotiations and
potential litigation with other Missotrri River Basin states. Such
pretrnration mj-ght include:

(a) tlre establishnent of a litigation contingenq,r fi:nd for the
office of the attorney general;

(b) the develotrrnent of a clear understandilg between the Attorney
Generalrs office and DNK as to their respective req>onsibilities for
prepa.ring for litigation and negotJ_ations;

(c) the develotrxent of lvlontanats legal, economic, and eqgitable
argiunents in srrypoft. of the apportionnent of Missouri River water
qcntained in the Orlutrahoney-Milliken Anendrent;

(d) the reguj-rernent that DNRC and, perhaps, the Attorney Generalrs
office sukrnit arunually to the Water Policry Ccnndttee and biannually to
the legislature a detailed reporb concerning l,lrntanars strategy for
interbasin litigation and negotiations; this report would also revie1r
the steps being undertaken irr preparation for litigation and
negotiation; thre departnents would be authorized to subrnit all or part
of this report in confidence to the cqnnittee and Legislature if pgblic
discrosure would jeopardize litigation or negotiation strategies;

(e) the noni-toring of federal and regional activities wlr:ich affect
l4ontanars water interests (especially water project funding and coal
s1urry legislation);

(f) intensive nxrdeling of the interests and anticipa.ted water
strategies of other basin states; perhaps DNK should be requested to
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undertake a detailed and qgs@rntic exarnirntion of corpact ocperiences

elsqr'trere in the United States and Canada; such an o.amination r,vould

include identifying contentious issues and hcnr,r they h,ere resolved,

strrdying negotiation strategies and pitfalls, and applying the lessons

of these e>periences to lcbntanats situation;
(g) perhaps an interagenry litigation ilrd/or negrotiation task

force needs to be established to o<pedite preparations; a liaison frcrn

the legisrative water poticy crcnmittee also might be desirabre; and
(h) perhaps iszues renraining outstanding frcm ttre execution of the

Yellcn^rstone River Conpact shall be resolved.

Ttte cqnnittee recqrnends that npney be aSprcpriated to supporb

these efforts.

Cqnrenta:ry:

lrbntana needs to have a thoughtfrrl strategy regardi:g its

relationship wittr other states in the M:issor:ri River Basin. This

strategy must encorpass what policies ltbnt:na wistps to work for in the

basin, as well as what posture ltrntana will take in relation to tlre

actions of tLre other basin states. ttris strategy requires preparation

for both litigation and negotiation.

Vlhile nonjudicial conflict. resolution is preferable in npst

instanoes, it is inevitabte that the State of lbntana will have to

engage in sone litigation concerning lltissouri Basin water iszues. The

Attorney General r s office and DNRC nmst be prepa.red for ttre

inevitability of such litigation. Ttre TYelease report recqnrended

several llEasures to prepare the state: a contingencry fund for

litigation; furttrer develc4xrent of l.bntanars position based on the

orltlahoney-ltilliken Anenftrent; nonitoring federar and regional

developxnent; and, nurdeling other statesr interests and strategies.

EVen though there is gro,uing interest in the negoti-ation of an

interstate ccnpact to apportion ttre waters of tlre l4issouri River aflDng

the basin states, sone obsera/ors believe ttrat norre of the states are

ready for a ccnpact. As for lbntana, the Ttelease report suggests that

ttere is the preliminary need to resolve ssre of the unresolved j-ssues
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renaining frsn the execution of the Yellcxrstone River Conpact anpng
l4ontana, Vfycrning, and }iorth Dakota.

16. Efforts tqsard ctmflict resolution in the M:issouri River Basin
Recqmrendation:

Ttre ccnmittee reccnnends that efforts tcnvard reducJ-ng conflicb
alltcng the st-ates of the Missouri River Basjn be given high priority by
I{cntana. Gre rezult might be an interstate ccnpact although many iszues
rnay be resolved by less fornral rrEans. TLre DNRC should be ttre lead
negotiating agent for the state, but the legislative water polic.y
ccnmittee (prcposed in reconrendation 14) should neet with and engage in
discr:ssions with similar legislative groups frcnr other basin states.
I,lmtana should host a conference or other appropriate gathering of
legislators and o<ecutive branch personnel frcm other basin states as
one neans to firrther discussions. Also, l{rntana should pa.y its dues to
the l4issouri easin States Association.

Conrentary:

It is predictable that the waters of the lutissouri River Basin will
eventually be al-located annng the ten nerber states in the basin. Ihat.
aptrnrtionnent could cone about through litigation, Congressional action,
or jnterstate crcnpacting.

Ihe provisions of the O'Irbhoney-Milliken Aren&rent, which give the
state preference witlr crcnsurptive uses c'ver the navigation uses
dcnmstream, would be to },lmtana's advantage in litigation. yet, as tIrc
lotver states develop (probably at a rate faster than I'lrntana), tJeey will
be putting water to use for municipa.l and industrial purposes - uses not

autcrnatically subordinated under the O'lrhhoney-Mi-11iken Anendrent. As

the water is put to use, the eguities shift to the lcxper basin; and the

U.S. Suprene Court, in an equitable apportiorurent criteria, is reluctant

to reducre ocisting uses. Also, lovser basin states nay have the
political clout to fipdify the Anen&renti and, since ttrey benefit frsn

water not put to use upstream, they have a political incentj-ve not to

sulport upstream water develotrxent.
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Tto protect its future claims to water, lbntana rnightr on the one

hand, r:ndertake rapid water derzelo;xrent or, on the other fnnd, rely on

water planning and the water resenzation process. Btrt water

develognent, ttrough effective i.rr nnking clajm to tLre water, is

oqrensivet and water planning and resenzations, though relatively

ino<pensive, are of sorerohat unlsnq^rn value in interstate litigation.

Ttrrough effective ccnnunication wittr other basin states, conflicbs

can be resolved. Interstate ccrpacting, in partictflar, offers an

atrpealing alternative. Grce ocectrted, a congract can provide certainty

i.t: terms of present and firture water entitlenents. A welhrrritten

crnpact negates adverse judicial action and, once ratified by Congress,

places the interstate settlenent in nrrst instanc-es beyond the subsequent

reaches of Congress. B<pensive water develc6nent need not be undertaken

sole1y to establish water rights.

Yet, ccngncts do not solve everyttring. l{any issues, such as Indian

water rights, are t1pical1y not overed b1r such agreenents. Also, in

urdertaking negotiations, states nurst be well prepared as to data

corzering the resource and their c[^/n present and firture needs and

o<pectations. Successful ccnpacting reguires a high level of csnnitnent

by each of the individual states.

So long as tlte staters negotiators are well prepared, l,lontana has

littIe to lose and nnrch to gain by actively Errsuing a cornpact arrong the

states in the basin.

D. Ittiscel-laneous Prorzisions

17 . Irtiscellaneous provisions

recqruendation:

Ttre cqnrdttee reccrnrends the trassage of certain tecbnical

prorzisions in addition to the sr:bstantive prorzisions set forth il the

foregoing.

Prq>osed language:

lSee Sections 22-29 of ttre billl
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Professor A1 Stone, University of l,lrntana Iaw School
Richard Aldrich, U.S. Departnent of the Interior
Don Maclntyre, Iegal Counsel, DNRC
Susan Cottingham, lbntana Ervironnental Infornation Center
Sharon trtrrrison, Attorney, Helena, MI
Richard Irby, DNK
Senator Reed l4arbut, l{issoula, }fI
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I\ARCH 3, l-984

Robert Green, Miles City, MI
Jim Flynn, Director' DIWP
Dr. Bnrce Finnie, FFO-Nortlnrlest
Dn. John Anderson, Helena, MI
John Delano, l'lmtana Railroad Association
Richard ltlry, DNRC
I.arry Dodge, Helrmrille, l4I

MAY 4, l_984

Verne House, Cocperative Drtension Senrice, lbntana State University
C'ary FYitz, Water Resources Division, DrIRC
Susan Cottingham, lbntana E:vironnental Infonratj-on Center
Tted Doney, Attorney, He1ena, MI
Jolrn Ttror'son, lrlestern Oonferenoe of the Council of State Goverrurents

JULY 13 AIitrD 14, 1984 - SET{INAR ON VFUTM. POLTCY IIAT{AGEMEStr OHTIO}TS

C"ar1z Fritz, Water Resources Division, DNRC
C,aqf D. Vbatherford, Water Policry Consultant
l4ark D. O'Keefe, Water Policy Consult:nt
Charles T. Dunars, University of l\bu lh<ico
IGrI J. ftrglund, Attornqg, Missoula, MI
John Ttrorson, lfestern Conference of the Cor.rrcil of State Covernnents
I4argery H. Broln, University of ltrntana La$/ School
Bmce Fj-nnie, &Norttrwest
Terry L. Anderson, Professor Econcnrics, Iqcntana State universitlr
Rornld B. Rcbie, I&nicipal Court Judge, Sacranento, CA
F. I€e Brcn^n, university of Nerr^l lrh:<ico
Tted Doney, Attorney, Helena, Ir4T
Janes Goetz, Attorney, Bozernan, l4T
Steven Clyde, Attorney, SaIt Lake City, tlT

SPIEMBm. 20, 1984 - STDNEY PUBLTC HEARIIG

Scott Ross, Walleyes Unlimited of l4ontana
I,lanson Bailey, Valley County DeveloSxrent Council
Wa1ter Archer, lrlorbhern P1ajns Resource Council
lblly C"aluslr,a, Northern Plains Resource Oouncil
Vera Henderson, Sidney, MT
Robert. Wilson, Sidney, MI
John C'anrin, Culbertson, l"tl
Don Steinlceisser, Sidney, ItfI
Jack Henderson, Sidrrey, MI
Kinsey Irrigation Coreany
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SEE{IEI4BER 24, L9BA - GREAT FAI;LS PUBLIC HEARING

Don Reed, l{ontana Ervironnental Infornntion Oenter
l"lark stermitz, lbntana Ervironnentar rnforrnation center
George N. Ergler, Great Falls, MI
IGvin Kor-urvieda, Cascade, MI
Warren Harding, Sfurms, ItT
Ceorge Roskie, C,reat Falls, MI

sEE{rEDtsER 26, I9g4 - BOZEIAN ptrBLrC HEARnT

Arthur B. Coffin, Trout Unlimited
Joe Gutkoski, Gallatin Wildlife Association
Joel A. Shouse, Bozeman, IrfI
Carroll E)eck, !{tritehal1, MI
I-arry Dodge, Helmville, MI
Dorothy Bradley, Bozennn, MI
vernon latrestlake, c'allatin Agricurtural presenzation Associ_at-ion
Judge W.W. tessley
Jim Richard, lbntana Wildlife Federation
Don Skaar, l,tmtana Chapter of the Sierra Club
Bob Anderson, Greater yellcnrvstone Coalition

NO\IEbtsm. B Ar{D g, 1984

Ted Doney, Attorney, Helena, MI
Ri-chard lvloy, DI(RC

DtrEMBER 3, 1984

lbd Doney, Attorney, He1ena, IvfI
C"ary Fritz, Water Resources Division, DNRC
Rep. Hal Harper, lle1ena, MI

JANIUARY 24, 1985

IarrT Fasbender, Director, DNRC
Cordon lv1c0r0cer, Chairnran, P,esenred Water Rights Conpact Ccnrnissicn
Susan Cottingham, Helena, l,fl
Gary Fritz, Water Resources Divj_sion, DNRC
I4arcia Rundle, Attorney, Resenred Water Rights Ccnpact Ccnnrission
Pat Graham,DFT{P

.{f;
\..
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APPENDIX B: SI]MMARY OF PUBLIC COMMENT

1. JO BRUNNR., W:[FE, pourer, l4T

Advocates the orderly, systeratic nrarketllg of excess water with
prcreeds to be used to build and/or restore storage dams and facilities
to inprove water transportation. Supports providing for lulontanaf s needs
and protecting water for agrj_culture.

2. LARRY DODGE, Helnnzille, luIT

Against the option of state water nrarketing. Supporb.s renxryjsg the
authority for use of erninent dqrain for coal sfur.ly- 

-pip"firr"s 
and for

all other water projects. Suptrnrts nodification of s-tale Constitution
to alloru a free nnrket of water rights.

3. BoB ANDERSON, Greater yelrcnrvstone coalition, Bozemn, lfr

A. The reservation system created by the 1973 water use Act
thoyld be ful1y i:rplenented in the head,vater streams of the ltissouri
orar_nage.

_ B. Legislature should authorize fi:nds necessary for technical
studies by natural resource agencies, conservation districts and
nn:nicipa.litj-es to conplete reservation applications.

C. Iegislature shrould authorize and fi:nd an attenpt to negotiate
an interstate corq>act with dournstream states.

D. Suptrnrts conpleti-on of adjudication process, conpletion of the
irrplenentation of the reservation system and settlenent of both federal
and Indian resenred claims.

E. Supports permanent use of public interest crj-teria in l4CA
SB5-2-311 in place of anti e>eort provisions of Sg5-I-L}I.

F. supporbs lifting the coal slurry ban and placing coal slurrlz
pipelines under the Major Facility Siting Act.

4. REP. BERNIE StW.tFT, Harnilton, MI

A. Supports the aggressive continuation of water adjudication
program with general fund dollars used to i.:rcrease the persorurel
necessary for ccnpletion.

B. The Deparbnent of Natural Resources and Conservation should
increase efforts on the inventory of suitable project sites for off
stream storage and lorr head hydropoarer on the Mj-ssouri River Basin.

C. Supports the establishnent of a cormrittee or legislative
interstate body with lo.rer and upper Missouri River Basin states to
determj-ne apportionnent of the lrlissouri River, including federal
reservoirs.
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D. Supports providing for sale and erport of water with approrzal
through the frrvironnental Planning Process (MPA, UfSa) and final
legislative approval.

E. Advocates contj_nuation of the coal slurry ban.
F. Supports a continuation of the pubtic interest criteria

s8s-2-311.
G. Mvocates a strong eminent dornain law and strong

regmlations on ne$r coal transportatj_on construction.

resenration process for the headruaters
including the C"allatin, Madison, and

in ICA

siting

5. JoE Gtm<cFtsKr, c,al1atin wirdrife Association, Bozennn, Mr

Mvocates accurate guantification of actual water use prior to 1973
and that water allocations to the beneficial users be in pGce statsr,ride
before water narketing is considered. Adrrocates proceeding wittr water
reservations on the Missouri River and other river basins.

6. ARIIiUR B. COFFfN, trout Unlimited, Bozenran, MI

Advocates establishing water ressrzations on tlre tJpper Missouri,
Big Ho1e, Beaverhead, Madison, Gallatin and Jefferson rivers to protect
and maintain instream flcxrys. (Subnr-itted. docunent entitled Sulfrev-of the
Econqnic rnqract of llon-Resident Anqlers in l4ontana 1982 seaGil

7. JOEL A. SHOUSE, Bozennn, IvfI

Advocates initiation of the
streams of ttre l4issouri River
Jefferson rivers.

8. DOIJGLAS E. IVIOCLELLA}ID, Madison-C,allatin Chapter of TYout Unlirnited,
Bozennn, MI

Adr,zocates initiation of water resenration process in ttre l4>per
Missouri River drainage especially to rnaintain nec6ssarlz instream flcn^rs.

9. DUANE SCOIT, Whitehall, MI

Against water marketing, dt least until water adjudication and
resenred water right claims are finalized. Advocates water reservations
on najor rivers to maintain rninimurn instream flcn^rs.

10. JOHN H. DAILY, Broadus, t4T

Against !$orning's proposed dam on the laiddle Fork of the pcrrider
River because of the inpact it nay have on the quality of water needed
for irrigation in lr4cntana's po,v'def Rjver drainage.

11. RON AND TI,{IIA JO TAICCIIT, Broadus, IrfI

Advocate a state water pfan with adeqr:ate fi:nding to maintain
gauaging stations to npnitor water guality and stream flcr^rs. Advocate
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ornpletion of adjudication process. Adr,rocate ccrq>letion of water
resenration process on the renaining river basj-ns.

12. vERNoN WESTLAKE, Garlatin valrey Agricultr:rar presenzation
Association, Bozeman, lfl

A. The adjudication of the existing use of lulontana water as
required by SB 76 nmst be conpleted before a water rnarketing poliq,' is
enacted.

B. The najority of agricultural people bel-ieves that there is
adequate legislation at this tjrre to satisfy constitutional requirenents
for control of lbntana water to the benefit of all ltrntana useiu.

13. PHILLIP DAVIS, l"lontana Ervironnental Infornntion Center, Bozeman,
MI

Advocates irrptenentation of the water reservation process on the
Clark Fork and upper l4issouri rivers. Urges the csnnittee to reccrmend
fulding for inplenenting the water resenzation system. Advocates ttre
Select Conrnittee r:ndertake to strengthen and Jrrprcnre tlre water
adjudication process to achieve greater accuraqf ana conpleteness.
Advocates continuation of the public interest criteria containeA in
gt85-2-311.

14. ITRANCIS J. I/ilArcCIIT, Absarokee, t4T

A. Ttre select conmittee report shourd not be ljmited to
consideration of exlnrt and coal slurry.

B. The public interest criteria for obtaining water rights should
be pernranently adopted.

c. Tt would be desirable to place pipelines under tlre thjor
Facility Siting Act.

D. Congressional overrulirg of the Sr:prene Court decision in
SEorhase v. Nebraska could bcl beneficial. Any neasure crcnsidered should
adequately protect }bntana's right to rnanage and use its water. Tlre
state should npnitor other statesr activities and seek their strong
suplnrt for any congressional efforts to npdify the present laly.

E. l4ontana should not rnarket water because long term agricultural
and recreational uses would not successfully conpete with short term
jndustriar interests. rf a water narketing program were adopted, rt
rm.rst gnrarantee priority to present users during dry years including tlre
instream resenzations.

F. TLre ccnntittee report should extend to an assessrent and
recqnrendations for l4ontarra's water policy for interstate waters.

G. Sqports the six-point strategy of the Depa.rtnent of Natural
Resources and Conservation for protection of the Missouri River Basin
water except that water developnent and use be preceded by conpletion of
the adjudication process and established water reservations on all najor
river basins in the state.
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H. ltbntana should conplete its resenration system first and then
seek a legal1y established interstate aptrrcrtionnent of l4issouri River
Basin waters.

I. Against greater transferability of water rights, water
marketing or ta<ing of water due to potential negative effects on
agricultural uses and possiJrle discrjmination against sorre uses.

J. Sr,rpports establishing a pernranent legislative conrnittee with
input frcrn a citizens council and full otrporbunities for p:lclic
participation.

15. ROBERI ORE|I, Harnilton, MI

A. @ainst a policy of selling water to protect the staters
rights.

B. Mvocates a water protection strategy based on the water
resenration qgstem such as is nor,v in effect on the Yellcr,vstone River.

C. Adrrocates appropriations by the legislature to a1lcnr
j:rplenenting water reservations on the upper Missouri River and Clark
Fork River.

D. Advocates perrnanent adoption of the pubtic interest criteria
and supports inproving the water rights adjudication process.

16. rcBERI GRmNl, l4iles City, MI

A. Adrzocates fi:nding for water quality nonitoring and
enforcenent, especially in areas of crca.l or other resource developrent.

B. Sq>porbs negotiation of a Missouri Basin states corpact as
soon as;:ossiJr1e, consistent wittr protection of lbntanars future
developxrent.

C. Suggests a tax contract on large water use (101000 acre
feet/year) to generate ssre revenue and still insure protection for nxrst
o<isting users.

D. Suggests the folloruing prcnrisions for arry large scale water
uses of l-0r000 acre feet/year or nrcre:

a. Umited life contracts - rnaxinnun of 30 yearsi
b. water guality must not be degraded;
c. purchaser nust have ccnpleted al1 permits including

pttlclic interest criteria before crcntracts are signed and
before constmction j-s initiated;

d. all water storage should be offstream storage, utilizing
hj-gh flow during runoff;

e. rev€rrue frorn contracts should anprtize costs to the
state;

f. water projecbs using npre than 101000 acre feet/year
should be considered under the l,Iajor Facility Siting Act;

g. contract water projects must not have the porer of
erninent dorain;

h. ttre ultjnate protrnsed use of the water must be specified
and non-negotiable.

E. Supports continr:ation of the coal slurry ban at least until
other aborre naned nreasures are dcnpleted.
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F. Against transfer of water rights.
G. Suptrnrts the vigorous protection of the water reser:rzation

process and advocates its initiation on tlre l4issouri River.
H. Agai-nst a legislative ccrnnittee for water study but rnEry

support a citizens council to study an acceptabre water policy.

I7. JEFFREY T. RENZ, Bi11ings, t4ff

A. Advocates continuation of the pre-ocisting anti o<port of
water rule despite. the holding of Strnrkr,ase.

B. Rather than be concernedffiE-schene
should enact a schene which satisfies Hudson

to satisflz r W €
Water v .

It{cCar-tgr, 209 U.S. 349, 354 (1909) which
provlsr-on.

C. The coal s1urry ban should be contirrued.
D. the state should not attenpt to legislatively overmle

Sporhase.
E. The Select Conmittee on Water l4arketing should recrcnnend a

study ccnmission for continued study and assessrent of interstate
waters. Ilntil current and projected uses are established, lbntana is
not in a position to eitlrer negotiate or litigate apportionnent issues.

F. the legislature should enact a severance tax which burdens
Iarge users and benefits srnall users. TLris is to insure that water
rights are not accumulated or ',locked up" as water beccnes scarc€. A
heavy ,tax ought to be ingrcsed on industrial, municipal, and large
agricultural users. srrall water rights holders should G encouraged to
retain, rather than transfer, their rights.

18. WILIA HAIL, League of Vfruren Voters, Helena, MI

A. The r-eague has sr4>trnrbed the ban on o<port of water, but feels
it is prudent to be able to control the sale of water should we be
forced. by judicial or congressional- action. The public interest
criterj-a are of utnpst i:rportance.

B. Any water rnarketing proposal should address the issues listed
by the conrnittee but should stress the inportance of:

a- a tine limit with a clause permittinq a cutoff if an
errergency need for instream flcnrs should occuri

b. proVisions for minimrm flovr requirenents to maintain the
integrity of the rivers;

c. strict adherence to a public interest criteria.
C. Adtrocates a thorough analysis of the needs of the total basin

before est:blishing any water nrarkeiing policy.
_ D- Urges the conmittee to reccnnend adequate financing for base
data accumulation and technical assistance to indiviauals, agencies, and
organizations to enable the developnent of reservations and water
rights.

E. TLre reservation system may be tlre nost effective way to
prcnzide for future needs and instieam flcnrs. Tlre League str6ngly
suptrrcrb.s ninjnnrm stream flcnnr resenzations.
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F. There is a definite need for a contJnuing, pennanent ccnmittee
to study and npnitor the develotrxent of lbntana's water resouroes.
Suggests that such a ccrnn-ittee include legislators and interested
citizens.

G .  a . several parts of the study required by HB 908 harre not
been adequately ccnzered, naned econcrnic and environnental
irrpacts;

b. the public interest criteria should be retained as a
ccnponent of the permit process;

c. nd:njJrnnn stream flovys should be established;
d. the streams in the western part of tlre state should not

be ignored;
e. support a basirwside planning effort in the Missouri River

Basin i-:rcluding the efforts of the lrtissouri River Basin
States Association to resolve and avoid conflict;

f. urge tte comn:ittee to consider alternative nethods for
firnncing water develcprrent projects in the state;

g. reccnnend that ttre conrnittee subfiLit preliminarl'
recsnnendations to the 1985 legislature and continue the
study to 1987.

H. Reconrended that the cqnnittee hold workshops prior to the
1985 session.

19. DOt{AtD SI(AAR, lqbntana ctr,apter of the sierra c1ub, Bozernan, I{r

A. Advocates the use of ttre water resenzation systern to protect
I,lrntanars water and future options for that water as opposea to the "use
it or lose it" atrproach. Urges the cqnnittee to reccnnend the water
resenzation system be encouraged j-n the C1ark Fork and lulissouri River
drainages. Financial assistance should be nnde available to ttre
agencies developing requests for these resenraLions.

B. Tlre cqnnittee should reconnend that the water reservation
qgstem be o<amined to find reans for strengttrening its lega1 status
regarding interstate litigation.

C. Reoonrends a pennanent legislative cqnnittee be established to
study questions of water poliqf. The cormittee should include citizen
grcup representatives chosen frcrn water user groups. One of the
crcrnnittee's directives should be to investigate the @portunity to
negotiate with dcr'nnstream Ivlissouri River Basin states.

D. Q4rcses water rnarketing and any nechanisn that allorrs for
water sales.

20. GEORGE N. ENGLffi., Great Falls, MI

A. Before consideri-ng water rnarketing the state should
a. oarplete an inventory of water resources and obligations

for each drainage;
b. work for and ccnplete water resewations on the utr4:er

l{issouri River and ttre Clark Fork;
c. consider only stored water for water nrarketing; no

stream florrs should be diverted for this trxrrposei

vTT-29



d- o<plore the possi-bili-ty of reasing surplus water rather
than out-right sal-es.

B. A11 water negotiations should be conducted in
respect for the pr-rlclic's right-to-leovr.

the open with

27. DON REm, lbntana Environnental fnfornntion Center, Helgl.n, IufI

A. q>poses the ',use it or lost it" water poliry.
-P- Q>poses any water nrarketing schene 

-r:ntil 
after the water

adjudication is ^corpleted. Urges the coirmittee to support a thorough,
accurate and defensiJcl_e adjudication process including any changes 

-jn

firndj-ng or structrrre of the process thai nay be deened neceisary.
9. Urges the,encouragerent of the water reservation process on

the C1ark Fork and the upper Irtissouri rivers.
. D: Urges strong conraittee supporb for rnaking the public interest

crj-teria a pel:manent part of l,tontanais water law.
E- Advoca_tes that all pipelines be governed by the lbntana l{ajor

Facility Siting Act.

22- sccfiT Ross, walleyes unlimited of l'xmtana, Glasgcw, Mr

Urges that "any decisions that are nade concerning water rnarketing
plans, address the fact that a c.onprehensive water managerrent policrT
needs to be developed with the integiity of our fisheries is one of theplioi.try concerns. " Water leve1 rnanagenent in reservoirs must gonsider
tirc potential irrpacts on fishery resources.

23- VALTER ARCHER, Northern prains Resource council, orive, Mr

A. Advocates ccnpletion of ttre adjudication process.
. B. Supports irrplenentation of a water resenration system on the

llissouri River.
C. Advocates continued funding for water nonitoring stations

throughout the tvtissouri River Basin.
D. Advocates di-scussions with dotmstream states through the

Missouri River Basin States Association and negotiations with r4>stream
states should be enacted by regisration if necessarlz.

E. A11 efforts necessary should be rnade to create a reasing
contract system for any appropriator using l-0r000 acre feet of water or
nore. (Testinnny has a suggested procedure.)

F. The tenporary (public interest) criteria enacted in HB 908
should be placed pernanently in the statute.

G- Afl pipelj-nes should be ccnrered by the l4ajor Facility Siting
Act and eminent dqnain privileges restricted.

24. TOI\4 GEORGE, Kinsey Irrigation @rpany, Klnsey, lfl

A. Advocates a conference of a1l- Missouri- River Basin states for
discussion and agreenent on a nnnagernent plan for the basin.
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B. A crcnmission should be established for rnanagenent of tf€ water
in the Missorrri River Basin. It should be aonprised of representatives
of all states and Indian nations withi-r: the basin. The crnmlssion
stnrld have t}te right to 1er4z severance taxes on water; proceeds should
be designated for presenration, distribution and oonservation (of
water). _ (a suggested schene for deterrnining uiho shall pay ta<es is
included in the testinnny. Ttre suggested rights and ar€ie" for a
penmnent Missouri River Basin Cqnnission is prcnrided in the testinrcny. )

c. Does not feel coal slurry pipelines c::eate the econonic
csrpetition necessary for prolonged econcrnic inrrestrrent.

_ D. _suggests a study of a fast water canal for transport. of
prodtrcts frcm the headtlraters to tlre nearest point of navigation on the
l4issouri River. The canal would also deliver irrigation waler.
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APPEDJDIX C: QUESTICDIS ITIAT GUIDED COM{rTIEE,S

FII{AL DETIBMIffIONS

!{hen t}re Select Ccnmittee on Water lrlarketing net on titovenrber B and
9' and Decenber 3, I984t to finalize its reccrnnendations, its nernbers
chose frcrn a variety of policy responses that have been presented oyer
the last year and a half. As the organization of this retrnrt indicates,
the policrT options were selected frcrn a spectnnn starting with no or
rninor policy changes, on the one end, and ending with a corprehensive
statenent of state water policl/, on the other.

this appendjx sets forth the questions specifically crcnsidered by
the cqrmittee as it fornurated its finar reccnnendations.

1. Does the @rmittee choose l,Iot to Act (revel 1 Response)?

a. In particttlar, does the csnnittee desire that ttre pre-e<isting
ban on the ocporbation of water frcrn the state (I\rcA s g5-1-121) be
revived?

b- Does the cormittee desire that the ban against coal slurqz
pipelines $rce 5 B5-2-l_04) be retained?

c. Does the ccnrnittee desire that ttre pre-ocisting criteria for
the issuance of pennits (IrcA S 85-2-311) be revived?

d. Does the cqnrLittee desire that the pre-ocisti.:rg Umitation on
the acquisition of water frcm federar resenroirs 0rcn g a5-1-205) be
revived (thereby ljmiting such aoquisitions to Fork Peck Resenroir) ?

e. If the conrnittee does desire to return to pre-ocisting law in

any of the abor,ze sections (a,c, or d), does the cqmrittee desire to

re-enact the prorzisions of forner law so as to avoid Chada-t1pe problems
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(i.e.., violating setrnration of pc&ers by denying ttre governor his

constitutional role in ttre legislative process)?

2. Does the Gormittee Desire OrIv to lbdify Existing Larrr in a Mi4or

Fashion (Ieve1 2 Response) ?

a. Ban against the exportation of water:

(1) Does the canun-ittee desire to retain the pr:blic interest

criteria (lACe S 85-2-311) that were enacted in 1983?

l2l Does tle cqnnittee desire to make scne npdifications to

the pulctic interest criteria (MCe 5 85-2-311), perhaps along the lines

adopted by Nen^r Irbxico (NM Stat. Ann. S 72-I2B-I\ or sorre otlrer state?

(3) Does the oormittee suggest that DNRC stpuld r:ndertake

mlernaking under lCA S 85-2-311 (so as to fr:rther define such concepts

as I'benefit to state'! ) ?

(41 In eitlrer case (1) or (D,

re-€rldct all of ttre provisions of IvEA S
prrblerns?

does ttre cdr[rittee desire to

85-2-311 to avoid Ch@e-ttpe

b. Ban against the use of water for coal slurry:

(1) Does ttre ccnrnittee desire to rerncve the ban against the

use of water for coal slurry pipelines (ltrA S 85-2-104), thereLryr nakirg

ooal slurrry a beneficial use of water?
(21 Does the cqmrittee desire to sb:erqrt]ren t]re crcal sIurry

ban by incorporated limitations sugrgested by Slprhase v. libbraska?

c. Other regulation of coal slurry pipelines:

(1) Does ttre ccrnnittee desire to place crcal slurry pipelines

under the provisions of ttre l4ajor Facility Siting Act (I\AA S 75-20-101

et seq.), thereby defining such a pipeline as a "facility" wtder the Act

lrr{cA s 75-20-to4 (to) (c) I ?
(21 Does the aqnnittee desire to place all pipelines r:nder

tlte provisions of the trhjor Facility Siting Act?
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(3) Does the ccnmittee desire to witlrdravr the erninent dornain
pch/er frcrn firms seeking to constnrct crcal slurrlz pipelines (thereby
anending I\CA S 69-l_3-104) ?

(4) Does the crcnmittee desire to withdraw the eminent dcnrain
pcr^ter from all firms seeking to constmct pipelines, regardless of t1pe,
within this state?

(5) Does. the cornnittee desire to regulate crcal s1urry
pipelines in sone other fashion?

3.

a. Does the conmittee

to freely transfer their
supenzision?

sinply desire to authorize private parties

water rights with a rRinfumlm of state

b. Does the conmj-ttee desire to adopt a limited or stand-b1z state
water nnrketing schene with a limited arpunt of water frcnt federal
and/or state resenroirs available for sale (with palzlrent flor^dng to the
sta@) ?

c. Does the conunittee desire to adopt a carprehensive state water
marketing program? under such a program, the state rnight aaquire in its
crA/n nanre all unapproprj-ated surface and groundr,vater and require al-l
potential users (pertr,aps ocenpting snall users or certain tlpes of uses)
to purchase water frcrn it?

d. In the event the ccrnnittee desires to recqnrend a 1imited or
ccrry>rehensive state water rnarketing program, what does the ccrnnittee
desire to reccnnrend for each of tlre follovdng characteristics of a
narketing program:

(1) lrlho seIls?

(a) OWRC or speciat state agmg/, trrrst, or special
authority?

Dqgs the Cqnnittee Desire
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(b) oo private parties also have the freedcrn to sell

e><istilg rights?

(2) Ilcnr much and frqn where?

(a) Inpom&nents v. free-flotadng rivers and strears?

(b) Pederal v. state resenroi-rs?

(c) ennual limitation?

(3) Vihat proaedure?

(a) What criteria, if arry, to evaluate sales proposals?

(b) Wnat will be the price (fair rnarket value or ottrer') ?

(c) Hqnr will water be sold (e.g., bilateral negotiations,

bidding qfstem)?

(d) Requirenent of erxzironnental irrpa.ct statenent?

(e) Iarge projects, such as pipelines, ecnzered by laajor

Facility Siting Act?

(f) regislative apprcnral required?

(4) Irltrat contract prorzisions?

(a) what interest is oonvreyed (grg. , f@,, leasehold,

perrnit) ?

(b) vlhat term of years?

(c) Can interest be transferred to soneone else?

(d) Wtnt breach of crcntrast provisions?

(e) In the case of targe projects, such as pipelines, any

mandatory set aside of water for the use of orthers?
(5) How will the sales proceeds be distrjbuted?

(a) Desrelo6rnent of water rmrketing i-npo:ndrents?

(b) C'eneral water develcqxnent?

(c) ccnpfetion of water rights adjudications?

(d) Maintain or restore o<isting dams?

(e) Installation of hydro?

(f) Sristilg or nery tnrst fund?

(g) General fund?

(e) Ooes the connittee wish to reocrnrend that. DlIrc

negotiated a contract with the Bureau of Reclanntion

to cover all federal reservoirs in state and all

tlpes of water (not just industrial)?
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4 . Does the @nnittee Desire to Recornrend @rtain l€asures
Irbximize lbntanats Fair share of lvtissouri_ River Basin water

a. uCetting our ch/n house in order:"
(1) Does the csrmittee desire to recrnnend acceleration of or

greater thoroughness in ttre stater^ride general stream adjudications? If
so, should

(a) Additional resources be atrpropriated to sr:pport ttre
adjudications? (gg., rrDre personnel for
verification of water claims)?

(b) a nandatory date for ccnpletion of the ad.judications
be inposed?

(c) A noratorium on any permits and/or sales of water
until the general adjudications are conpleted?

(2') Does the crcnmittee desire to recqmrend acceleration of
the quantification of federat and rndian resenzed rights?

(a) If so, should acceleration be achieved through
reauthorization of the Resenred Rights Conpact
Conmission?

(b) Or should acceleration be achieved ttrrough the terrni-
nation of the cqnnission with federal and Indians
thereby being adjudicated as a part of the staterpide
process?

(c) If the cqrmission is to be continued, should it be
restnrctrrred or receive additiorr,al resources?

(3) Does the ccrnnittee desire to reccnnend the developrnent of
a centralized water resource nanagerrent system?

(a) Does the ccnmittee reaonnend an appropriation for

such a qgstem (estfunated at $501000 for each of

5 years) ?

(b) Should ttre Legislature fund its orrm staff position

for nnnitoring and validating water resource data?
(4) Does the coanittee desire to recrormend tlre aggiressive use

of a resenzation-t1pe system to plan and set aside water for the state's

4 Response)?
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future anticipated uses (particularly in the lulissouri River easin) ? If

so, does tlre ccnmittee recrcnnend:

(a) neliance on the ocisting resenration systern?

(b) Reliance on the eristing resenration system with

(i) Ttre appropriation of additional resources for

technical and financial assistance?

(ii) A statutorily-nnndated date for ccnpletion of

the resewations?

(iii) Statutorily<rnndated ccnpletion of resenrations

in certain basins?

(iv) A directive to DNRC to be an assertive, lead

agencry in ccrrpteting the resenrations?

(v) F\:nding for increased nonitoring of the

perfection of those already created resenrations

in the Yellcr.rstone Basin?

(a) Statrrtorily-creating a special resenration process'

with adeqtrate resour@s, for the ltissouri (?release

zuggestion; estimated at $600,000 cnrer 5 years)?

(b) Irnediately appropriating in the staters nare al1

unatrT)ropriated surface and gnotrndrater to ensure

rnaxinnrn flexjbility and control for the state in

planning its water futr:re ([Ier^/ lexico suggestion) ?

(5) hes the ccfindtt€e desire to nnke certain recsnrendations

concerning the State Water PIan?

(a) In spite of the plain languagre of ltrA S 85-1-203'

should the Legislature take additiornl steps to

ensure the tinely ccnpletion by DNRC of the Stat€

Water Plan and its periodic revisions?

(b) Shotrtd the legislature vest responsibility for

developing the State Water Plan in ssre other entity

(e.g., tlre Legislature or one of its ccrnnittees, a

cqnnission or council) ?

(6) Shanld the ccnmj-ttee reconnend increased erphasis on

ltater derzeloprent projects to establish l\bntana's claim to t"lissouri

River water? ff so, should the Iegislature

VI I .37



(a) Provide additioral fi:nding or bonding capacity for
the identification, develc6xrent, and fi:nding of
new projects?

(i) State projects?

(ii) Joint state/federal projects?
(iii) 361n9 state/Indian projects?
(iv) Private projects?

(b) Request DNRC to prioritize potential federal projects
that would gualify under the pick-Sloan plan?

(c) F\:nd a lobbying activity in Washington, D.C., to
sesLrre authorization and funding of federal projecbs
in l4ontana?

(d) strould the source of ne.r^r state nonies for water
developnent be:

(i) Proceeds frcm the nnrketing of water?
(ii) Increased use of coal severance tax receipts?

(iii) Proceeds frcrn a severance tax on water?
(iv) Procreeds from fees inposed on the use of water?
(v) Proceeds frcm narv hydroelectric gerreration

catrncity on federal and state dams within

l'lontana (wou1d require the appropriation of
funds for hydroelectric jnstallation) ?

(e) Require that the sponsorship of state projecEs also
result in state cnnrership of the resulting water
distribution qlstems (Judge Robie's suggestion) ?

(7) Does the conmittee desire to reconnend the in'position of
taxes or user fees on water so as to encourage consenration in the use
of the resurce as well as to prcnride add:itiornl revenues for water
develoSxrent and other state programs?

(a) If so, does the crunnittee reconnend:

(i) e tar on tlre extraction of water frcnr ttre crround

or from streanbeds?

(ii) n fee on the first use of water in the state?

(iii) a<erptions for tlpe of use (..g., agricultural)

or anpunt of use (grg., srm1I user e>rerry)tion) ?
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(b) What rate of tax or fee fus the connittee r:eccnwend?

(c) lthat distribution of the proceeds does the ccrnnittee

recqnrend (".g.., water developrnent filnd,

adjudications, general fl:rd) ?

(8) Does the cqnruittee desire to recrcrnrend tlre creation of

scne corrrTLittee or other entity having responsibility for water policy in

lbntana?

(a) If so, should the purpose of the crnrcittee or ottrer

errtity be:

(i) Ib advise the gorernor ar:.d'lor DrIRC on water

polisy and issues?

(ii) Tb advise tlre legislattrre on water policry and

issues?

(iii) Tro npnitor water issues both witttin and witlput

the state?

(iv) 1O develop the water polici.es, including the

Water Plan, of the state?

(v) no npnitor and validate water resource data?

(vi) Ib prioritize and oversee water develognent

astivities?

(vii) Ib engage in negrotiations wittt otlrer states csr-

cerni-ng shared water issues, including ttrc

drafting of an interstate ccnpact?

(b) Should such a crcrnnittee or entity be:

(i) Appointed by, and an*rcrable to, the gcnrernor

and/or DNRC?

(ii) A standing or interim ccnndttee of the Legis-

lature?

(iii) A perrnanent oversight cqanittee of the Iegis-

lature?

(iv) A pennanent sr:bccrnruittee of the Brvironnental

Qtn1ity Council?

(v) An independent or qr:asi-independent ccrmittee

w:ith legislative, er<ectrtive, and 1ay representa-

tion wittr its o,rn budget and staffed by the
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I

E:vironnental euality Oouncil?

b. litrat reconnendations does the crcnmittee desire to nake
ocncerning lbntanafs interrelationships with other states concerning
water?

(1) Does the ccnm:tttee recqnrend the appropriation of
additional resources in preparation for negotiation or litigation wit5
other states? If so, does the ccnurLittee reccmnend:

(a) The appropriation of $200,000 or scxre other anount to
the attorney general's office as a crcntingenry fr:nd
for litigation?

(b) The appropriation of fi.rrds to the attorney greneral,s

office and DNRC for further develotrxent of l,lrntanars
legal, econcrnic and eguitable argrunents sr4>ported the
apportionnent crcntajned in the 1944 Flood Control Act
and the OrMahoney-ltilliken Anen&nent?

(c) The appropriation of additional fi:nds to the
governor's office or DNRC for rpnitoring federal

and regional activities which affect trbntana,s water
interests (especially water project funding and coal

sIurry legislation) ?
(d) The appropriation of additional fi:nds to DNRC so that

the departnent nr_ight underbake intensive nodeling of

the interests and anticipated water strategies of

other basi-n states?
(e) the appropriation of additional funds to ottrq:urise

staff and support a negotiatjng team?
(21 Does the ccnrnittee desire to recornrend that negotiations

for an interstate corrpact be given high priority for the state?
(a) Should l4ontana pa.y its dues to the Missouri Basin

States Associ-ation?

(b) rf so, should DNRC be the lead negotiating agent for

the state?

(c) Or should a special negotiator be retained?

(d) Or should a speciat c.ormittee or other entity [such
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as a ccrrmittee or entity suggested r.urder   (a) (8) I be

vested with negotiating responsiJrilitlr?

(3) Srrorld additional furds be allocated to the attogrtelr

general's office and the DD{RC for pncnpt resoh:tion of or,rtstanding

isstres concerning tlre Yellq*storte River Corpact (Tlelease estimate of

$200,000 cnrer 4 years)?

(4) Does ttre ccnnrittee recrcrnnend efforts seeJ<irrg

Oongressional rerrersal of ttre U.S. Surprene Cburt's decision in gp,rhase

v. I{ebraska?

If so, does the cqnrdttee reqnrend a joint

resolution addressed to Congrress to that effect?

Does tle cqmLittee reccnnend an atrprapriation for a

Washirgton lobbying effort in srrtrport of

Congressional rerzersal (as well as to mmitor the

water prorzisions of any coaL slurry legislation)?

(a)

(b)
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APPENDIX D:
PROPOSED LEGISLATION

PART l: TABLE 0F COiITENT$ T0 LC 660
sect ion |  [p.2]:  Def ini t ions (water) [HcA s B5-l- t0z]

section 2 [p. 5J: Department powens over state waters [Mcn s g5- l-2a41

Section 3 [p. 7]: Right to appropriate [NCn S B5-2-j0lJ

section a [p. 9J: critenia for issuance of permit [Ncn s gs-2-Jl lJ

section s [p. lJ]: Terms of per-mit [McA s B5-2-J t2]

Section 0 [p. l4]: Fees for environmental impact statements lflcA
s 8s-2-t241

Section

Sect ion

Section

Section

Section

Section

Section

Z [p l7l: Changes in appropriation rights [llCA S 852-402]

I [p. 25]: Def init ions (l lajor Facil i ty Sit ing Act)
[f1cA s 7s-20- 104]

9 [p. 29]: Study, evaluation, and report 0n proposed facility
(l'1ajor Facility Siting Act)[tlCA S 75-20-2 t6l

l0 [p 33]: Hearing date -- location --department to act as
as staff -- heanings to be held jointly (tlajor
Facil i ty Sit ing ActXtlCA S 75-20-2181

| | [p. 34]: Opinion issued with decision -- contents (Major
Facility Siting Act)[flCA S 75-20-3031

| 2 [p. 36]: Waiver of provisions of certif ication proceedings
(flajor Facility Siting AcIXIICA S 75-20-3041

| 3 [p. 3B]: Def init ions (t lajor Facil i ty Sit ing Act)
lmcn s 7s-20- |2a21

t 3 [p. 39]: Waten leasing prognam (New Section)Section
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Section tS [p. 42]:

Section t0 [p. 431:

Section tZ Ip.49l:

Sectlon l8 [p.501:

Section t9 [p. 5l l :

Section 20 [p. 53]:

Section 2l [p. Sal:

Section 22 [p. 56]:

Section 25 [p. 56]:

Section 24 [p. 56]:

Section 25 [p. 561:

Section 26 [p.561:

Section 27 [p. 56]:

Section 28 [p. 57]:

Section 29 [p. 57J:

Acquisition of water in federal reservoirs
IHCA S 8s- r-20s1

Reservation of waters [llCA S 85-2-516]

Reservations within llissouri River basin (New
Section)

Department duties [l4cA s 85-2- | la

State water plan h1CA S 85- I -2031

Report to the legislature [tlCA S 85-l-621]

Water policy committee (New Section)

Penalities [mCn S 85-2= l22l

Extension of authority (New Section)

Termination date [S 7, ch, 706, Laws of 19831

Repealer (New Section)[llcA S 85-2- | 04]

Corlif ication instruction (New Section)

Severabi I ity (New Section)

Appl icabi I ity (New Section)

Effective date (New Section)
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49th  Leg is la tu re LC 0550 /0 r

APPENDIX D:
PART

PROPOSED LEGISLATION
I I :  B ILL  (LC660 )

B I L L  N O .

INTRODUCED BY.

BY REQUEST OF THE SELECT COI"IMITTEE ON WATER MARKETING

A ET{ ,L  FoR AN AcT ENTITLED:  , ,AN ACT REVIs ING STATE wATER

POLICY TO I IAXI I , I IZE MONTANA'S INTERESTS IN THE INTERSTATE

ALLOCATION OF WATERT AMENDTNG CRITERTA FOR WATER

APPROPRIATION AND CHANGES IN APPROPRIATION;  PROVIDING FoR A

LIMITED WATER LEASING PROGRAM; EXEMPTING WATER RESERVATIONS

FROM THE LEASING PROGRAM; PLACING CERTAIN PIPELINES UNDER

THE MONTANA MAJOR FACIL ITY SIT ING AcT;  PROVIDING FoR WATER

R E S E R V A T I O N S  I N  T H E  M I S S O U R I  R I V E R  B A S I N ;  E S T A B L I S H I N G  A

WATER RESOURCES DATA MANAGEMENT SYSTEM; CREATING A PERMA};ENT

WATER POLICY COI4MITTEE;  REPEALING THE BAN oN THE UsE oF

W A T E R  F O R  C O A L  S L U R R Y ;  A M E N D I N G  S E C T I O N S  7 5 - Z O - 1 0 4 ,

75-20-2L6 ,  75-20-2 r8  ,  75 -20-303  ,  75_20_304,  75-20_L202 ,

B5- r -203  THROUGH 85- l -205 ,  85- l -521 ,  85-2_L02 ,  85_2_Lr2 ,

85-2 -L22 ,  85-2 -L24 ,  B5-2 -30r ,  g5 -2 -3 r1 ,  B5-2 -3L2 ,  B5-2 -3 r6 ,

85-2 .402 ,  MCA,  AND SECTION 7 ,  CHAPTER '706 ,  LAWS OF 1983 ;

R E P E A L I N G  S E C T I O N  8 5 - 2 - 1 0 4 ,  f 4 C A ;  A N D  P R O V I D I N G  A N  E F F E C T M

D A T E  A N D  A N  A P P L I C A B I L I T Y  D A T E . ' '

WHEREAS,  the  Se lec t  Commi t tee  on  Wate r  l , l a r ke t i ng  was

commiss ioned  by  t he  f 983  Leg i s l a tu re  t o  unde r take  a  s tudy  o f

t he  advan tages  and  d i sadvan tages  o f  wa te r  ma rke t i ng ;  and
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WHEREAS, theSe Iec tCommi I t ee incomp le t i ng i t s s tudy

de te rm ined  tha t  Mon tana  needs  to  add ress  b roader  ques t i ons

o f  wa te r  po l i c y  i n  o rde r  t o  Secu re  Mon tana ' s  i n t e res t s  i n

a l l oca t i on  and  managemen t  o f  s t a te  wa te rs ;  and

WHEREAS,  the  Se lec t  Commi t Iee  has  p resen ted  a

comprehens ive  package  o f  reconmenda t ions  tha t  mus t  be

cons ide red  as  a  who le ;  and

WHEREAS,  these  recommenda t ions  se rve  to  rev i se

Mon tana ' s  wa te r  po l i c y  i n  o rde r  t o  max im ize  Mon tana ' s

au tho r i t y  ove r  managemen t  o f  s t a te  wa te rs  and  o the r  na tu ra l

r esou rces  and  t o  conse rve  waLe r  f o r  ex i s t i ng  and  f u tu re

bene f i c i a l  uses  by  Mon tanans .

THEREFORE,  t he  Leg i s l a tu re  o f  t he  S ta te  o f  Mon tana

f i nds  t ha t  t h i s  I eg i s l a t i on  and  o the r  r econmenda t i ons  o f  t he

Se lec t  CommiE tee  on  Wa te r  Ma rke t i ng  cons t i t u t e  an

app rop r i a t , e  r ev i s i on  oE  s ta te  wa te r  po l i c y  necessa ry  t o

secu re  Mon tana ' s  i n t e res t s  f o r  p resen t  and  f u tu re  bene f i t  t o

Mon tanans .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Sec t i on  1 .  Sec t i on  85 -2 - I 02 ,  I I 1CA ,  i s  amended  t o  r ead :

"85 -2 -102 .  De f i n i t i ons .  Un Iess  t he  con tex t  r equ i res

o the rw i se ,  j . n  t h i s  chap te r , t he  f o l l ow ing  de f  i n i t i ons  app l y :

( 1 )  "App rop r i a te "  means  t o  d i ve r t ,  impound  t  o t

w i t hd raw  ( i nc l ud ing  by  s tock  f o r  s t ock  wa te r )  a  quan t i t y  o f
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v ra te r  o r ,  i n  t he  case  o f  a  pub r  i c  agency ,  bo  rese rve  $ ra te r

i n  acco rdance  w i t h  B5 -2 -316 .

(2 ' )  "Bene f  i c i a l  use "  ,  un less  o the rw i se  p rov ided ,

means :

(a )  a  use  o f  wa te r  f o r t he  bene f i t  o f  t he

app rop r i a to r ,  o the r  pe rsons r  o f  t he  pub l i c ,  i nc l ud ing  bu t

no t  r im i t ed  t o  ag r i cu l t u ra l  (  i n c l ud ing  s tock  wa te r  )  ,

domes t i c ,  f i sh  and  w i l d l i f e ,  i ndus t r i a l ,  i r r i ga r i on ,  m in i ng ,

mun i c i pa l r  pow€r7  and  rec rea t i ona l  uses ;  and

(b )  a  use  o f  wa te r  app rop r i a ted  bv  t he  depa r tmen t  f o r

t he  s ta te  wa te r  l eas inq  p roq ram unde r  I sec t i on  14 ]  and  o f

wa te r  r eased  unde r  a  va l i d  l ease  i s sued  by  t he  depa r tmen t

unde r  I  sec t i on  f 4  ]  .

(  3  )  "Boa rd "  means  t he  boa rd  o f  na tu ra l  r esou rces  and

conse rva t i on  p rov ided  f o r  i n  2 -L5 -3302 .

(4 )  "Ce r t i f i ca te "  means  a  ce r t i f i ca te  o f  wa te r  r i qh t

i s sued  by  t he  depa r tmen t .

( 5 )  "Change  i n  app rop r i a t i on  r i qh t "  means  a  chanqe  i n

the  p l ace  o f  d i ve rs i on ,  t he  p l ace  o f  use ,  t he  pu rpose  o f

use ,  o r  t he  p l ace  o f  s t o raqe .

t 5 t  (  6  )  "Dec la ra t i on "  means  t he  dec la ra t i on  o f  an

ex i s t i ng  r i gh t  f i l ed  w i t h  t he  depa r tmen t  unde r  sec t i on  8 ,

Chap te r  452 ,  Laws  o f  L973 .

t 6 ) (7 )  "Depa r tmen t "  means  t he  depa r tmenE  o f  na tu ra l

r esou rces  and  eonse rva t i on  p rov ided  f o r  i n  T i t l e  2 ,  chap t ' e r



1

2

3

4

5

6

7

8

9

t0

11

I2

13

14

r5

I5

L7

18

I9

20

2L

22

23

24

25

LC 0560 /0 r

15 ,  Par t  33 ,

t? i (8 )  "Ex is t ing  r igh t "  means  a  r igh t  to  the  use  'F -

waEer  wh ich  wou ld  be  p ro tec ted  under  the  law as  i t  ex is ted

pr io r  to  Ju ly  I ,  1973 .

t8 ) (9 )  "Groundwate r "  means  any  wate r  benea t .h  the  land

sur face  o r  benea th  bhe  bed  o f  a  s t ream,  lake ,  reservo i r ,  o r

o ther  body  o f  su r face  wate r ,  and  wh ich  i s  no t  a  par t  o f  tha t

sur  f  ace  wat ,e r  .

t9 i (10 )  "Permi t "  means  the  permi t  to  appropr ia te  i ssued

by  the  depar tment  under  85-2 -30 f  th rough .  85-2 -303  and

85-2 -305  th rough  85-2 -314 .  ' '

f f 9 ) ( f f )  "Person"  means  an  ind iv idua l ,  .  assoc ia t ion ,

par  tne rsh ip ,

subd iv i s ion ,

o ther  enE iEy ,

corpora t  i on , s  ta te agency ,  po l i t i ca l

t he  Un i t ed  S ta tes  o r  any  agency  t he reo f r  o r  any

t+ l ) (  f 2 )  "Po l iE i ca l  subd i v i s i on "  means  any  coun ty ,

i nco rpo ra ted  c i t y  o r  t own ,  pub l i c  co rpo ra t i on ,  o r  d i s t r i c t

c rea ted  pu rsuan t  t o  s t aLe  l aw  o r  o the r  pub l i c  body  o f  t he

s ta te  enpowered  t o  app rop r i aEe  wa te r  bu t  no t  a  p r i va te

co rpo ra t i on ,  assoc ia t i on ,  o r  g roup .

t+ 2 ) - ! tS I u r f  yr-;1gans - a -nri x t u r e - o f - -wa te r - -a nd- - i  nso l u b* e

na te r i a l :

(  13  )  "Was te "  means  the  un reasonab le  l oss  o f ,  e /a te r

t h rough  che  des ign  o r  neg l  i gen t  ope ra t , i on  o f  an

app rop r i a t i on  o r  wa te r  d i s t r i bu t i on  f ac i l i t y  o r  t he

vrr-47
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app t i ca t i on  o f  wa te r  t o  any th i ng  bu t  a  bene f i c i a l  use .

(  14  )  "Wa te r "  means  a l l  s ra te r  o f  t he  s ta te  r  su t f  ace  and

subsu r face ,  r ega rd less  o f  i t s  cha rac te r  o r  manne r  o f

occu r rence ,  i nc l ud ing  bu t  no t  l im i t ed  t o  geo the rna l  v raE ,e r ,

d i f  f use  su r f  ace  v ra t . e r ,  and  se$ rage  e f  f  l uen t

( f 5 )  "Wa te r  d i v i s i on "  means  a  d ra i nage  bas in  as  de f i ned

in  3 -7 -L02 .

(  f 6  )  "Wa te r  j udge "  means  a

T i t l e  3 ,  chap te r  7 .

j udge  as  p rov ided  f o r  i n

(17 )  "Wa te r  mas te r "  means  a  mas te r  as  p rov ided  f o r  i n

T i t l e  3 ,  chap te r  7  .

( 18 )  "We I1 "  means  any  a r t i f i c i a l  open ing  o r  excava t i on

in  t he  g round ,  howeve r  made ,  by  wh i ch  g roundwa te r  i s  sough t

o r  can  be  ob ta i ned  o r  t h rough  wh i ch  i t  f l ows  unde r  na tu ra l

p ressu res  o r  i s  a r t i f  i c i a l l y  w i t hd rawn . ' ,

Sec t i on  2 .  Sec t i on  85 - f - 204 ,  MCA,  i s  amended  t o  r ead :

"85 -L -204 .  Depa r tmen t  powers  ove r  s t a te  wa te rs .  ( I )

The  depa r tmen t ,  w i t h  t he  app rova l  o f  t he  boa rd ,  f r dy  se l l ,

l ease ,  and  o the rw i se  d i spose  o f  a l I  wa te r s  wh i ch  may  be

impounded  unde r  t h i s  chap te r ,  and  t he  waLe r  may  be  so ld  f o r

t he  pu rpose  o f  i r r i ga t i on ,  deve lopmen t  oE  pov re r ,  wa te r i ng  o f

s tock  r  e t  any  o the r  pu rpose .  The  depa r tmen t  mav  a l so  l ease

e ra te r  unde r  t he  s ta te  r . r a te r  l eas ing  p roq ram es tab l i shed

unde r  t he  p rov i s i ons  o f  I sec t i on  l { L  To  Ehe  ex ten t  t ha t  i L

may  be  necessa ry  t o  ca r r y  ou f  t h i s  chap te r  and  sub jec t  Lo  a

vr l -48
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comp l iance  r r i t h  t he  o the r  p rov i s ions  o f  t h i s  chap te r  '  t he

depa r tmen t  has  f u I I  con t ro l  o f  a l l  t he  waEer  o f  t he  s ta te

no t  unde r  t he  exc lus i ve  con t ro l  o f  t he  Un i t ed  SLa tes  and  no t

ves ted  i n  p r i va te  owne rsh ip ,  and  i t  sha l l  t ake  such  sLeps  as

may  be  necessa ry  to  app rop r ia te  and  conse rve  t t i e  same fo r

t he  use  o f  t he  peop le .  The  au tho r i t y  o f  t he  depa r tmen t

con fe r red  by  t h i s  chap te r  ex tends  and  app l i es  t o  r i gh t s  t o

the  na tu ra l  f l ow  o f  t he  wa te rs  o f  t h i s  s t a te  wh i ch  i t  may

acqu i re ,  w i t h  t he  app rova l  oE  t he  boa rd ,  by  condemna t i on ,

pu rchase r  €xchange ,  app rop r i a t i on  t  o t  ag reemen t .

( 2 )  Fo r  t he  pu rpose  o f  r egu la t i ng  Ehe  d i ve rs i on  o f

those  waEers ,  t he  depar tmen t  may  en te r  upon  the  means  and

p lace  o f  use  o f  a l l  app rop r i a to r s  f o r  mak ing  su rveys  o f

respec t i ve  r i gh t s  and  seasona l  needs .

(3 )  The  depa r tmen t  may  t ake  i n to  cons ide ra t i on  t he

dec rees  o f  t he  cou r t s  o f  t h i s  s t a te  hav ing  j u r i sd i c t i on

wh i ch  pu rpo r t  t o  ad jud i ca te  Ehe  wa te rs  o f  a  s t r eam o r  i t s

t r i bu ta r i es ,  and  a  f a i r ,  r easonab le ,  and  equ i t ab le

reconc i l i a t i on  sha I l  be  made  be tween  t he  c l a iman ts  asse r t i ng

r i gh t s  unde r  d i f f e ren t  dec rees  and  be tween  dec reed  r i gh t s

and  asse r ted  r i gh t s  o f  app rop r i a t i on  no t  ad jud i caced  by  any

cour  t  .

(  4  )  The  depa r tmen t  r  d t  i t s  d i sc re t i on ,  may  ho ld

hea r i ngs  re l a t i ng  t o  t he  r i gh t s  o f  r espec t i ve  c l a iman ts

a f t e r  f i r s t  g i v i ng  such  no t i ce  as  i t  cons ide rs  app rop r i a te
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and  make  f i . nd ings  o f  t he  da te  and  quan t i t y  o f  app rop r i a t i on

and  use  o f  a r l  c l a iman ts  wh i ch  t he  depa r tmen t  w i l l  r ecogn i ze

and  obse rve  i n  d i ve r t i ng  t he  wa te rs  wh i ch  i t  o l r ns .  The

depa r tmen t  may  po l i ce  and  d i s t r i bu te  t o  t he  owne r  o f  t he

recogn i zed  app rop r i a t i on  t he  wa te rs  due  h im  upon  rbques t  and

unde r  t e rms  ag reed  upon .

(5 )  The  depa r tmen t ,  when  engaged  i n  con t ro l l i ng  and

d i v i d i ng  t he  na tu ra l  f l ow  o f  a  s t r eam unde r  t he  au tho r i t y

g ran ted  by  bh i s  chap te r ,  i s  exe rc i s i ng  a  po l i ce  pos re r  o f  t he

s ta te ,  and  wa te r  commiss ione rs  appo in ted  by  any  cou r t  may

no t  dep r i ve  Lhe  depa r tmen t  o f  any  o f  t he  wa te rs  owned  o r

adm in i s te red  unde r  ag reemen t  w i t h  r espec t i ve  oe rne rs .  The

owne r  o f  a  p r i o r  r i gh t  con tend ing  t ha t  t he  depa r tmen t  i s  no t

recogn i z i ng  and  respec t i ng  t he  app rop r i a t i on  may  reso r t  t o  a

cou r t  f o r  t he  pu rpose  o f  de te rm in ing  whe the r  o r  no t  t he

r i gh t s  o f  t he  c l a iman t  have  been  i nvaded ,  and  t he  depa r t r nen t

sha l l  obse rve  t he  t e rms  o f  t he  f i na l  dec ree .

(6 )  When  t he  depa r tmen t  impounds  o r  acqu i res  t he  r i gh t

o f  app rop r i a t i on  o f  t he  s /a te r s  o f  a  s t r eam i t  may  d i . ve r t  o r

au tho r i ze  t he  d i ve rs i on  a t  any  po in t  on  t he  s t r eam o r  any

po r t i on  t he reo f  when  i t  i s  done  w i t , hou t  i n j u r y  t o  a  p r i o r

app rop r  i a t o r  .  "

Sec t i on  3 .  Sec t i on  85 -2 -30 I ,  t " lCAr  i s  amended  t o  r ead :

"85 -2 -30 f .  R igh t  t o  app rop r i a te .  ( 1 )  A f t e r  Ju I y  I ,

L973 ,  a  pe rson  may  no t  app rop r i a te  $ /a te r  excep t  as  p rov ided
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in  th i s  chap te r .  A  person  may  on ly  aPpropr ia te  wa te r  fo r  a

bene f i c ia l  use .

a)  On lv  the  deparEmen t -may  app rop r ia te  wa te r  b

unde r  85 -2 -311  i n  e i t . he r  o f  t he  f  o l l ow ing  i ns tanc -es :

ranspo r t  ou t s i de  t he  Eo l l ow inq  r i ve r  bas ins :

A )  t he  c l a r k  Fo rk  R i ve r  and  i t s  t r i bu ta r i es  t o  i t s

con f  l uence  w iEh  Lake  Pend  Ore i l l e  i n - I ! 4 t1o l

to i t sB )  t he  KooLena i  R i ve r  a@

con f luence  w i th  Koo tenay  Lake  i n  B r i t i sh  co lumb ia j
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con f l uence  w i t h  t he  O ldman  R i ve r  i n  A lbe r t a ;

i Ls  con f l uence  w i t h  Lake  sakakawea  i n  No r th  Dako ta ;

con f l uence  w i t n  t he  Ye l l ows tone  R i ve r  i n  No r th  Dako ta ; a n d

C)  the  S t .  MarY n ive r  and  i t s  t r i bu t

D)  the  t i t t l e  M issour i  R ive r  and  i t s  t r i bu ta r ies

E)  t he  M issou r i  R i ve r  qnd  iEs  t r i bu ta r i e

F )  t he  Ye l l ows tone  R i ve r  [ o  i t s  son f l uence  w i t h

t ' l i s sou r i  R i ve r  i n  No r th  Dako ta ;  o r

i i )  wheneve r  wa te r  i n  excess  o f 000  ac re - f ee t  a

and  5 .5  cub i c  f ee t r  secono , f o r

consumed.

U S €  r  i S t o be

b)  Wate r  Eor  these  Pur S E S i n  t hese amounEs maL

n

9

abe leased f rom the  dePar tment h

prov is ions  oE Isec t ion  I4 l .

L l_t  A r  ight  Lo aPProPr iate

by  any  o ther  method ,  inc lud ing

r  son unde  r t he

wa te r  may  no t  be  acqu i red

by  adve rse  use '  adve rse

vrr-51
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possess ion ,  p resc r i p t i on t  o t  es toppe l .  The  me thod  p resc r i bed

by  t h i s  chap te r  i s  exc lus i ve . "

Sec t i on  4 .  Sec t i on  85 -2 -3 I l '  MCA,  i s  amended  t o  r ead :

"85 -2 -311 .  C r i t e r i a  f o r  i s suance  o f  pe rm i t .  ( 1 )  Excep t

as  p rov ided  i n  subsec t i ons  (2 )  and - - f 3 )  t h rouch  
- ( 4 ) ,  

t he

depa r tmen t  sha l l  i s sue  a  pe rm i t  i f  t he  app l i can t  p roves  by

subs tan t i a l  c red ib l e  ev i dence  t ha t  Ehe  f o l l ow ing  c r i t e r i a

a re  me t :

(  a  )  t he re

supp l y :

are  unappropr ia ted  waEers  in  the  source  o t

( i )  aL  E imes  when  t he  wa te r  can  be  Pu t  , ! o . :  t he  use

p roposed  by  t he  app l i can t ;

( i i )  i n  t he  amoun t  t he  app l i canL  seeks  t o  app roPr i a te ;

and

( i i i )  t h roughou t  t he  pe r i od  du r i ng  wh i ch  t he  app l i can t

seeks  Lo  app rop r i a te ,  t , he  amoun t  r eques ted  i s  ava i l ab le ;

( b )  t he  wa te r  r i gh t s  o f  a  p r i o r  app rop r i a to r  w i l l  no t

be  adve rse l y  a f f ec ted ;

( c )  t he  p roposed  means  o f  d i ve rs i on '  cons t ruc t i on ,  and

ope ra t i on  o f  t he  app rop r i a t i on  wo rks  a re  adequaEe ;

(d )  t he  p roposed  use  o f  wa te r  i s  a  bene f i c i a l  use ;

(e )  t he  p roposed  use  w i I I  no t  i n t e r f e re  un reasonab l y

w i t h  o the r  p l anned  uses  o r  deve lopmen ts  f o r  wh i ch  a  pe rm i t

has  been  i s sued  o r  f o r  wh i ch  wa te r  has  been  rese rved .

(2 )  t a i  The  depa r tmen t  may  no t  i s sue  a  pe rm i t  f o r  an

VI I -  52
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app rop r i a t i on  o f  t ozogg  4 ,000  o r  mo re  ac re -Eee t  o f  wa te r  a

yea r  o r - *5  agd  5 .5  o r  mo re  cub i c  Eee t  pe r  second  o f  wa te r

un less  i t - a f f i r n ra t i ve l y - f i nds  g l re  app l i can t  p roves  bv  c lea r

and  conv inc i nq  ev idence  t ha t :

t i i ( a )  t he  c r i t e r i a  i n  subsec t i on  ( I )  a re  meE ;

f i i } ( b ) t he - -app } i ean t - - has . -p roven - - -by . - - e l ea r - . . and

eonv ine ing - -ev idenee- tha t  t he  r i gh ts  o f  a  p r i o r  app rop r ia to r

w i l l  no t  be  adve rse lY  a f f ec ted ;

( i i i ) ( c l  t he  p roposed  aPp roPr i a t i on  i s  a  r easonab le

use .  such  a  f i nd ing  sha l l  be  based  on  a  cons ide ra t i on  o f  t he

fo l l ow ing :

tA ) (  i  )  t he  ex i s t i ng  demands  on  t , he  s ta te  s ra te r  supp ly ,

as  we l l  as  p ro j ec ted  demands  such  as  rese rva t i ons  o f  wa te r

Eo r  f u tu re  bene f i c i a l  pu rposes ,  i nc l ud ing  mun i c i pa l  wa te r

supp l i es ,  i r r i ga t i on  sys tems ,  and  m in imum s t reamf l ows  f o r

Ehe  p ro tec t i on  o f  ex i s t i ng  wa te r  r i gh t s  and  aquaL i c  I i f e ;

tB ) ( i i )  t he  bene f iEs  t o  t he  app l i can t  and  t he  s ta te ;

t€ t - - t he -eeonon ie -  €eas*b i l i t y -o  € -  bhe -Pro  j ee t ;

tB i ( i i i )  t he  e fEec t s  on  t he  quan t i t yT  1 !9  qu " I i t y ; - - and

po tab i * i t y  o f  wa te r  f o r  ex i sE ing  bene f i c i a l  uses  i n  t he

sou rce  o f  
' suPP IY ;

i v )  Ehe  ava i l ab i l i t feas ib i l i t

low ua l i t y  wa te r  Eor  the u rDose  f o r  wh i ch  a l ! ca t i on  has

made ;

fE i (v )  Ehe  e f fec ts  on  p r i va te  p roper ty  r igh ts

been

VI I .53
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c reaL ion  o f  o r  con t r i bu t i on  t o  sa l i ne  seep ;  and

fF ) ( v i )  t he  p robab le  s i gn i f i can t  adve rse  env i r onmen ta l

impac ts  o f  t he  p roposed  use  o f  wa te r  as  de te rm ined  by  the

depa r tmen t  pu rsuan t  t o  T i t l e  75 ,  chap te r  1 ,  o r  T i t l e  15 ,

chap te r  20 .

f  b i - -A -pe rn r i t - f  o r -an -app rop r ia t i on - f  o r -a -d i ve rs ioa - - f  o r

a - -eonsunp t i ve - -use -  -o f  - - t 0zB00-o r -no re -ae re - f  ee t -o f  -waeer -a

yea r -o r -15 -o r - rno re -eub ie - f  eeb -pe r -seeond-o f  -wa te r -under - th i s

su b s ee b i  o n -na y - no b - b e - i  s s u ed - u n l  e s s - th e -de5ra r trne n t -pe t i  t  i  o ns

the - leg i s la tu re -and - the -  l eg i s la  tu  re -a f  f  i r ns - the - f  i nd ings - -o f

ene -depar rnen r?

impo r tance  o f  conse rv i ng  l t s  pub l i c  wa te r s  and  t he  necess i t

t o  ma in ta i n  adequa te  wa te r  supp l i es  f o r  t he  s ta te ' s  wa te r

requ : . r emen ts .  A l t hough  t he  s ta te  o f  Mon tana  a l so  recogn i zes

tha t ,  unde r  app rop r i a te  cond i t i ons ,  t he  ou t -o f - s t a te

(  3  )  mus t  be  me t  be fo re  ou t -o f - s t aLe  use  mav  occu r .

app rop r i a t i on  o f  waLe r  f o r  w i t hd rawa l  and  t r anqpo r ta t i on  f o r

use  ou t s i de  t he  s ta te  un less  t , he  app l i can t  p roves  bv  c l ea r

and  conv inc i nq  ev idence  t ha t :

(  i  )  depend inq  on  t he  vo lume  o f  wa te r  d i ve r t ed  o r

(a )  The  sLa te  o f  Mon tana  has  l on n i zed  t he

t  r anspo {a  t  i on  and  use  o f  i  t  s b I  i c  wa te r s  a re  no t  i n

con f l i c t  w iLh  t he  pub l i c  we r fa re  o f  i t s  c i t i zens  o r  t he

conse rva t i on  o f  i t s  wa te r s ,  t he  c r i t e r i a  i n  t h i s  subsec t i on

b )  The  depa r tmen t  may  no t  i s sue  a rm i t  f o r  t he
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consumed ,  t he  aPP I i cab le  c r  i t e r  i a r  ocedu  r  es1

2

3

4

5

o

7

8

9

l0

I1

L2

13

t4

15

r5

L7

18

l9

20

2L

22

23

24

25

subsec t i on  ( f )  o r  ( 2 )  a re  me t ;

con t ra r y  t o  wa te r  conse rva , ! i on_  i n  l ' l on tana ;  and

( i i i )  t he  o roposed  ou t -o f - s t a te  use  o f  wa te r  i s  no t

o the rw i se  de t r imen ta l  t o  t he  pub l i c  we l f a re  o f  t he  c i t i zens

o f  Mon tana .

( c )  I n  de te rm iu lnq  whe the r  t he  app l i can t  has  p roved  bv

c lea r  and  conv inc i nq  ev idence  t ha t  t he  regu i remen ts  o f

subsec t i ons  (3 )  ( b )  ( i i )  and  (3 )  ( b )  ( i i i ) _  a re  me t ,  t he

depa r tmen t  sha l l  cons ide r  t he  f o l l ow ing  f acLo rs :

(  i  )  whe the r  t he re  a re  p resen t  o r  p ro i ec ted  wa te r

sho r tages  w i t h i n  t he  s ta te  o f  Mon tana ;

( i i )  whe the r  t he  *a te r  t ha !  i s  Ehe  sub iec t  o f  t he

app l i ca t i on  cou ld  f eas ib l y  be  t r anspo r ted  t o  a l l ev i a te  wa te r

sho r taqes  w i t h i n  t he  s ta te  o f  Mon tana ;

( i i i )  t he  supp l y_and  sou rces  o f  wq le r  ava i l * ab le  t o  t . he

app l i can t  i n  t he  s ta te  whe r j  t he  app l  i can t  i n t ends  t o  use

the  wa te r ;  and

( i v )  t he  demands  p l aced  on  t he  app l i can t ' s  supp l v  i n

t he  s ta te  whe re  t he  aop l i can t  i n t ends  t o  use  t he  wa te r .

and  t r anspo r t  wa te r  f o r  use  ou t s i de  t he  s ta te ,  t he  app l i can t

sha l l  subm i t  t o  and  comp l j  w i t h  t he  l aws  o f  t he  s ta [e  o f

I ' t on tana  qove rn inq  t he  app roo r i aL ion ,  l ease ,  and  use  oE

roposed  ou t -o f - s t a te  use  o f

d )  9 , I h e n  a p p l v i n q  f o r  a rm i t  o r  a  l ease  t o  w i t hd raw
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r r a E e r .

t 3 ) (  4  )  A n  a p p r o p r i a t i o n ,  d i v e r s i o n ,  i m p o u n d m e n t ,  u s e ,

r es t ra i n t , or a t t emp ted approp r  1a  E  l on  , d i ve rs i on ,

impoundmen t ,  use ,  o r  r es t ra i n t  con t ra r y  t o  t he  p rov i s i ons  o f

t h i s  sec t i on  i s  nu l l - and -vo id  i nva l i d .  No  o f f i ce i ,  agen r ,

agency t  o r  emproyee  o f  t he  s ta te  may  know ing l y  pe rm i t ,  a i d ,

o r  ass i s t  i n  any  manne r  such  unau tho r i zed  app rop r i a t i on ,

d i ve rs i on ,  impoundmen t ,  use ,  o r  o the r  r es t ra i n t .  No  pe rson

o r  co rpo ra t i on  may ,  d i r ec t l y  o r  i nd i r ec t J . y ,  pe rsona l l y  o r

t h rough  an  agen t  ,  a t f i ce r ,  o r  emp loyee  1  d t t emp t  t o

app rop r i a te ,  d i ve r t ,  impound ,  use ,  o r  o the rw i se  res t ra i n  o r

con t ro l  wa te r s  w i t h i n  t he  bounda r i es  o f  t h i s  s t a te  excep t

i n  acco rdance  w i t h  t h i s  sec t i on . "

Sec t i on  5 .  Sec t i on  85 -2 -3L2 ,  MCA,  i s  amended  Lo  read :

"85 -2 -3L2 .  Te rms  o f  pe rm i t .  (  1  )  The  depa r tmen t  may

i ssue  a  pe rm i t  f o r  r ess  t han  t he  amoun t  o f  wa te r  r eques ted ,

bu t  i n  no  case  may  i t  i s sue  a  pe rm i t  f o r  mo re  wa te r  t han  i s

reques ted  o r  t han  can  be  bene f i c i a r l y  used  w ibhou t  was te  f o r

t he  pu rpose  s ta ted  i n  t he  app l i ca t i on .  The  depa r tmen t  may

requ i re  mod i f i ca t i on  o f  p l ans  and  spec i f i ca t i ons  f o r  t he

app rop r i a t i on  o r  r e l a ted  d i ve rs i on  o r  cons t ruc t i on .  I t  Based

upon  t he  c r i t e r i a  l i s t ed  i n  B5 -2 -3 I1 ,  t he  depa r tmen t  may

i ssue  a  pe rm i t  sub jec t .  t o  t e rms ,  cond iL i ons r  r €s t r i c t i ons ,

and  I im i t a t i ons  i t  cons ide rs  necessa ry  t o -p ro tee t - t he - r i gh t s

o f -o the r - -app rop r i a to r s ,  and  i t  may  i s sue  t empora ry  o r
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seasona l  pe rm i t s .  A  pe rm i t  sha I l  be  i s sued  sub jec t  t o

ex i s t i ng  r i gh t s  and  any  f i na l  de te rm ina t i on  o f  Lhose  r i gh t s

made  unde r  t h i s  chap te r .

l 2 l  The  depar tmen t  may  l im i t  Ehe  t i ne  fo r  conmencemen t

o f  t he  app rop r i a t i on  wo rks ,  comp le t i on  o f  cons t ru t t i on ,  and

ac tua l  app l i ca t i on  o f  t he  wa te r  t o  t he  p roposed  bene f i c i a l

use .  I n  f i x i ng  t hose  t ime  I im i t s ,  t he  depa r tmen t  sha l l

cons ide r  t he  cos t  and  magn i t ude  oE  t he  p ro j ec t ,  t he

eng inee r i ng  and  phys i ca l  f ea tu res  t o  be  encoun te red ,  and ,  on

p ro jec t s  des igned  f o r  g radua l  deve lopmen t  and  g radua l l y

i nc reased  use  o f  wa te r ,  t he  t ime  reasonab l y  necessa ry  f o r

thaE  g radua l  deve lopmen t  and  i nc reased  use .  Fo r  good  cause

shown  by  t he  pe rm i t t ee ,  t he  depa r tmen t  may  i n  i t s  d i sc reE ion

reasonab l y  ex tend  t ime  I im i t s .

( 3 )  The  o r i g i na l  o f  t he  pe rm iE  sha l l  be  sen t  t o  t he

perm i t t ee r  € lnd  a  copy  sha l l  be  kep t  i n  t he  o f f i ce  o f  Ehe

depar tmen t  i n  He lena .

(4 )  The  depa r tmen t  sha l l  p rov i de  t o  t he  coun ty  c l e r k

and  reco rde r  o f  t he  coun ty  whe re in  t he  po in t  o f  d i ve rs i on  o r

p l ace  o f  use  i s  l oca ted  qua r te r l y  r epo r t s  and  an  annua l

summary  repo r t  o f  a I l  h ra te r  r i gh t  pe rm i t s ,  ce r t i f  i ce i cs ,  and

change  app rova l s  i s sued  by  t he  depa r tmen t  w i t n i n  t he

coun ty .  "

Sect ion  6 .  Sec t ion  85-2 -L24 ,  MCA,  i s  amended to  read :

"85-2 -L24 .  Fees  fo r  env i ronmenta l  impac t .  s ta tements .
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(  I  )  l l heneve r  the  depar tmen t  de te r rn ines  tha t  bhe  f  i l i ng  o f  an

app l i ca t i on  (o r  a  comb ina t i on  o f  app l i ca t i ons )  f o r  a  pe r rn i t

o r  app rova l  unde r  t h i s  chap te r  r equ i res  t he  p repa ra t i on  o f

an  env i r onmen ta l  impac t  s t a temen t  as  p resc r i bed  by  t he

Mon tana  Env i r onmen ta l  Po l i c y  Ac t  and  t he  app l i c -a t i on  (o r

comb ina t i on  o f  app l i ca t i ons )  i nvo l ves  the  use  o f  102009

4 ,000  o r  mo re  ac re - f ee t  pe r  yea r  o r - *5  and  5 .5  o r  mo re  cub i c

fee t  pe r  second  o f  wa te r ,  t he  app l i can t  sha l l  pay  t o  t he

depa r tmen t  t he  f ee  p resc r i bed  i n  t h i s  sec t i on .  The

depa r tmen t  sha l l  no t i f y  t he  app l i can t  i n  v r r i t i ng  w i t h i n  90

days  o f  r ece ip t  o f  a  co r rec t  and  comp leLe .app t i ca t i on  (o r  a

comb ina t i on  o f  app l i ca t i ons )  i f  i t  de t , e r ,F i nes .  t ha t  an

env i r onmen ta l  impac t  s t a temen t  and  f ee  i s  r equ i red .

(2 )  Upon  no t i f i ca t i on  by  t he  depa r tmen t  unde r

subsec t i on  (1 ) ,  t he  app l i can t  sha l l  pay  a  f ee  based  upon  t he

es t ima ted  cos t  o f  cons t ruc t i ng ,  r epa i r i ng r  o r  chang ing  t he

app rop r i a t i on  and  d i ve rs i on  f ac i l i t i e s  as  he re in  p rov ided .

The  max imum fee  tha t  sha l l  be  pa id  to  the  depar tmen t  may  no r .

exceed  t he  f ees  se t  f o r t h  i n  t he  f o l l ow ing  dec l i n i ng  sca le :

Zeo  o f  t he  es t ima ted  cos t  up  t o  $ I  r n i l l l on ;  p l us  I eo  o f  t he

es t ima ted  cos t  ove r  S l  m i l l i on  and  up  t o  $20  m i l l i on ;  p l us

L /2  o f  f ?  o f  t he  es t ima ted  cos t  ove r  S20  m i l l i on  and  up  t o

S I00  m i l l i on ;  p l us  L /4  o f  f ?  o f  t he  es t ima ted  cos t  ove r  S f00

m i l l i on  and  up  t o  5300  m i l l i - on ;  p l us  L /8  oE  l eo  o f  t he

es t ima ted  cos t  ove r  S300  m i I I i on .  The  f ee  sha l l  be
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depos i ted  i n  t he  s ta te  spec ia l  revenue  fund  to  be  used  by

the  depa r tmenE  on l y  t o  comp ly  w i t h  Ehe  Mon tana  Env i r onmen ta l

Po l i c y  AcE  i n  connec t i on  w i t h  t he  app l i ca t i on (s ) .  Any

amoun ts  pa id  by  the  app l i can t  bu t  no t  ac tua l l y  expended  by

the  depa r tmenE  sha l l  be  re funded  t o  t he  app l i can t .

( 3 )  The  depa r tmen t  and  t he  app l i can t  may  de te rm ine  by

ag reemen t  t he  es t ima ted  cos t  o f  any  f ac i l i t y  f o r  pu rposes  o f

compu t ing  the  amoun t  o f  t he  fee  to  be  pa id  to  the  depar tmen t

by  t he  app l i can t .  The  depa r tmen t  may  con t rac t  w i t h  an

app l i can t  f o r :

( a )  t he  deve lopmen t  o f  i n f o rma t i on  by  t he  app l i can t  o r

a  t h i r d  pa r t y  on  beha l f  o f  bhe  depa r tmen t  and  t he  app l i can t

conce rn ing  t he  env i r onmen ta l  impac t  o f  any  p roposed  ac t i v i t y

unde r  an  app l i ca t i on ;

(b )  t he  d i v i s i on  o f  r espons ib i l i t y  be tween  t he

depa r tmen t  and  an  app l i can t  f o r  supe rv i s i on  ove r ,  con t ro l

o f ,  and  paymen t  f o r  t he  deve lopmen t  o f  i n f o rma t i on  by  t he

app l i can t  o r  a  t h i r d  pa r t y  on  beha l f  o f  t he  depa r tmen t  and

the  app l i can t  unde r  any  such  con t rac t  o r  con t rac t s ;

( c )  t he  use  o r  nonuse  o f  a  f ee  o r  any  pa r t  t he reo f

pa id  t o  t he  depa r tmen t  by  an  app l i can t .

( 4 )  Any  paymen ts  made  t o  t he  depa r tmen t  o r  any  t h i r d

pa r t y  by  an  app l i can t  unde r  any  such  con t rac t  o r  con t rac t s

sha l l  be  c red i t ed  aga ins t  any  f ee  t he  app l i can t  mus t  pay

he reunde r .  The  depa r tmen t  and  t he  app l i can t  may  ag ree  on
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add i t i ona l  c red i t s  aga ins t  t he  f ee  f o r  env i r onmen ta l  wo rk

pe r fo rmed  by  t he  app l i can t  a t  t he  app r i can t , s  own  expense .

(  5  )  No  f ee  as  p resc r i bed  by  t h i s  sec t i on  may  be

assessed  aga ins t  an  app l i can t  f o r  a  pe rm i t  o r  app rova l  i f

t he  app l i can t  has  a l so  E i l ed  an  app r i ca t i bn  f o r  a

ce r t i f i ca te  o f  env i r onmen ta l  compa t i b i l i c y  o r  pub l i c  need

pu rsuan t  t o  t he  Mon tana  Ma jo r  Fac i r i t y  s i t i ng  Ac t  and  t he

app rop r i a t i on  o r  use  o f  wa te r  i nvo l ved  i n  t he  app l i ca t i on (s )

f o r  pe r rn i t  o r  app rova ]  has  been  o r  w i l r  be  s tud ied  by  t he

depa r tmen t  pu rsuan t  t o  Lha t  ac t .

(  6  )  Th i s  sec t i on  sha r l  app l y  t o  a l r  app r i ca t i on : ,

pend ing  o r  he re ina f t e r  f i l ed ,  f o r  wh i ch  t he  depa r tmen t  has

no t ,  as  o f  Ap r i l  9 ,  L975 ,  commenced  w r i t i ng  an  env i r onmen ta l

impac t  s t a temen t .  Th i s  sec t i on  sha l l  no t  app l y  t o  any

app l i ca t i on ,  t he  f ee  f o r  wh i ch  wou ld  no t  exceed  $2 ,500 .

(7 )  Pa i ru re  t o  subm i t  t he  f ee  as  requ i red  by  t h i s

sec t i on  sha l l  vo i d  t he  app l i ca tLon (s ) .

( 8 )  The  depa r tmen t  may  i n  i t s  d i sc re t i on  re l y  upon  t ne

env i  r onmen ta l s tud ies ,  i nves t i ga t i ons r  t epo r t s ,  and

assessnen ts  made  by  any  o the r  s t a te  agency  o r  any  pe rson ,

i nc l ud ing  any  app l i can t ,  i n  t he  p repa ra t i on  o f  i t s

env i r onmen ta l  impac t  s t a temen t .  "

Sec t i on  7 .  Sec t i on  85 -2 -402 ,  MCA,  i s  amended  t o  r ead :

"85 -2 ' 402 .  Changes  i n  app rop r i a t i on  r i gh t s .  f * ) -An

approp r ia to r - rnay -no t -ehange-  the -p laee -o f  -d i ve r  s ionT-p laee -o f

'l

2

3

4

5

o

7

I

9

10

l l

L2

13

L t+

r5

16

L7

18

l9

20

2L

22

23

z q

25

VI I -60



I

2

3

4

5

6

7

I

9

10

I1

L2

I3

' l A
I . |

I5

l5

L7

l8

l9

20

2L

22

23

24

25

LC 0660 /01

u3C7-pts tPoSe.of -u3e7-of -ptaee-of .3 tofage.exeePt .aS-Pef ln i t ted

undef ,  -  th is-seet ion-and-approved-by- the-depar  tnent ;

t2) - -9he-depa r t rnent-sha* l -approve-  the--Propos ed--ehang e

i f  - i t - de te r rn ines - tha t - the -p f  oposed-ehange-w i *1 -no t -adve rs  e i y

a f  f  ee t - - t he - - r i gh ts - -o f  - -o the f  - -pe rsons ; - - I f  - - t he -depar tnen t

de te r rn ines - tha f  - t he -p roposed-ehange- rn igh t - -adve rse+y - -a f  f  ee t

the - - r i gh ts - -o f  -o the r -pe rsonsz -no t i ee -o f  - t he -p roposed-ehanqe

sha* * - -be - -g i ven - - i n - -aeeordanee- -w i th - -85 -2 -397 ; - - - l f  
- - - t he

depar tnen t - -de te r rn ines - - tha t - -an -ob jee t i on - f  i l ed -by -a -pe rson

whos e - r i  g ht s -rnay - be -a € f e e t ed- s t a t e s -a - va l id-ob j e e t i  on - to- the

pr opo s e d - e ha n g e ; - t h e - d e pa r t ne n e - s h a * 1 - ho ld-a-hea r!ng- bhe f e o n

prio r - bo- i  t  s -approva l -o r - - d e n ia l  - - o f - - t  h e --propoced--eha ng e ?

Ob jee t i ons - -sha l l - -meeb-  the -  requ i  re rne  n t  s -o f -85 -2 -308 f  2  i z -and

hea r i ngs -sha l t - be -he ld - i n -aeeo rdanee -w i t h -85 -? -309 ;

t3 ) - -An -approp r ia to f  -o f  -no re - than - - *5 - -eub ie - - f  ee t - -pe r

seeond-nay -no t -ehange- the -pu f  pose -o f  -use -o f  -an -app rop r ia  t i on

r i gh t - - - f  r o rn - -  - an - -ag  r i eu l t u ra t - - o r - -  i r r iEa t i on - -use - -bs - -an

indus t r i a * -use ;

f  4 ) - -ehe -depar t rnen t -nay -apP f  ove - -a - -ehange- -  sub  j ee t - - t o

sueh- - te rnsz - -cond i t i ons  z - - res t r i e t i onsz - -and -  l i r n i t a t  i ons -  i  t

eons ide rs - -neeessa f  y - - t o - -p f  o tee t - - t he - - - r i gh ts - - -o f  - - -o the r

app r opr i  a t o r s z - - - i  ne l  ud i  n g - - - * irni t  a t io n s - -on- - t  he - - t  irne - - f  o r

eo rnp le t i on -o f  - t he -ehange :

+  5 i  - - f f  - a -ehange- i s -no t -eo rnp le ted -as - -app roved- -by -  -  t he

deDa f tne n t - -o r -- i  f  - - b he - t  e rrtrs z - eo nd i t  i  o n 3 7 - f  e 3 t f ,  i  e t io n s z - a nd
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l i n i  t a t i ons -o f  - t he -ehange-approva i -a re  - -  no t - -eonp l i ed - -w i th ;

t h e - - * d e pa r trne n t - -na y 7 - -a f b e r - - no t i  e e - -a nd- -oppo r t  u ni t  y - - f  or

hea r i  ng7 - requ i  re -  t he -app rop r ia to r - - t o - - show- -eause - -why - - the

ehange- -app rova l - -  shou1d- -no t -be - rnod i f  i ed -o r - reve l ted ; - * f  -  t he

approp r ia to r - f  a i * s - to -show-su f  f  i e i en t -eause7- the - -de5 ra r tnen t

nay-nodi f  y-or-  revol te  -  the-eha ng e -approvat :

t 6 ) - - l { i t hou t - - -ob ta in ing - - -p r i o r - - -aE  p rova } - - - f  r on r - - t he

depar tmen t7 -an -approp r ia to r -may -no t - seve r -a *1 -o r -any -pa f  t -o f

an - -app rop r ia t i on - -  r  i gh t - -  f  r o rn - - the - - l and - - to - -wh ieh - - i t - -  i s

appu  r t enan tT -  se l  l - t he  -apSr rop r  i a t  i on - r i gh t -  f o r -o the r -pu rposes

or  -  -  -  i :  s -  *  -o t  he r  -  -  l  a  nd s  7 -  -o  r -  - f r1a l t  e  -  -  b  he-  -appropr ia t  ion -  -  r  i  g  ht

appur t  enan t - to -o the r  -  l ands  ; -phe -depar tnen t - sha  l l - app rove - the

p roposed-ehange-  i  f -  i  b  -de t  e rm ines - tha  t - - t he - -5 r roposed- -ehange

w i l l -  no t -adve rse l y  - a  f  f ee t -  bhe -wa  t e r - r  i gh t  s -o f - obhe r -p€ rsons . ;

t  f  -  -  t  h  e -  d  e pa r  tne n t  -  d  e t  e  rnr i  n  e s  -  t  ha t  -  b  h e -p r  opo s e d-  eha n g e -n i  9  h t

adve rse l y -a f  f  ee t - t he -wa te r - r i gh t s -o f  - o the r - -pe rsohs7 - -no t i ee

o f  - - t he -  -p roposed- -ehange- - rnus t - -be -g i ven -  i n -aeeordanee-w i th

I 5 - 2 - 3 e 7 : - - r f  - - th e - -d epa r trne n t - - t  h e n - - de t e rnr i  n es - - - t  ha t - - - a n

ob jee t i on - - f  i l ed - -by - -a - -pe rson - -whose - -wa te r - - r i gh t s -may -be

a f  f ee ted -s ta tes -a -  va  l  i d -ob j  ee t  i on  -  t o -  -  t he -  - p roposed -  - eha  nge  7

the - -depa r t r nen t  -  - sha  l l - - ho ld -  - a -hea  r  i ng  -  t he reon -p r i o r  - t o -  i  t s

app rova l -o r -den  i a  l  - o f -  bhe -p roposed -ehang  e ;  - -Ob jee t i ons - -nus  t

nee t - t he - requ i  r  emen t  s -o f - 85  -  2 -3  0  8 ;  - a  nd -hea r i  ng  s -mu  s t - be -he ld

i n - -aeeo rdanee - -w i t h -85 -2 -389 ;  ( l )  An  app rop r j . a to r  mav  no t

make  a  chanqe  i n  an  app rop r i a t i on  r i qh t  excep t  as  pe rm i t t ed
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unde r  t h i s  sec t i on  and  w i t h  t he  a rova l  o f  t he ar  tment

g ,  i f  app l i cab le ,  o f  t he  l eq i s l aLu re '

( 2 )  Excep t  as  p rov ided  ! n  subsec t i ons  (3 )  t h rouqh  (5 ) '

t ha t  t he  f o l l ow ing  c r i t e r i a  a re  me t :

( a )  The  p ropos_ed  use  w i l l  no t  adve rse l v  a f f ec t  t he

wa te r  r i gh t s  o f  o the r  pe rsons  o r  o the r  p l anned

deve lopmen ts  f o r  wh i ch  a  pe rm i t  has  been  i s sued  o r  f o r  wh i ch

wa t ,e r  has  been  rese rvbd .

(b )  The  p roposed  means  o f  d i ve rs i on ,  cOns t ruc t i on ,  and ,

ope ra t , i on  o f  t he  app rop r ia t i on  works  a re  adeguaEe .

( c )  The  p roposed  use  o f  wa te r  i s  a  bene f i c i a l  use .

o f  use  o r  p l ace  o f  use  o f  an  app rop r i a t i on  o f  4 ' 000  o r  mo re

ac re - f ee t  o f  wa te r  a  vea r  and  5 .5  o r  mo re  cub i c  f ee t  pe r

conv inc i nq  ev idence  t ha t :

( a )  t he  c r i t e r i a  i n  subsec t i on  (  2 )  a re  me t ;

( i )  t he  ex i s t i ng  demands  on  t he  s ta te  wa te r  supp l y

we l l  as  o ro i ec ted  demands  o f  wa te r  f o r  Eu tu re  bene f i c i a l

pu rposes r  i nc l ud inq  mun i c i pa l  wa te r  su lp l i es '  i r r i qa t i on

the  depa r tmen t  sha l l  app rove  a  change  i n  app rop r i a t i on  r i gh t

i f  t he  aop rop r i a to r  p roves subs tan t ia l  c red ib le  ev- i4 :nce

second  o f  wa te r  un less  t he  app rop r i a to r  p ro l e t c l ea r  and

(  b  )  t he  p roposed  chanqe  i s  a  reasonab le  use  '  A

f i nd inq  o f  r easonab le  use  mus t  be  based  on  a  cong ide raE ion

vrlj63



LC o660 /0L

I

2

3

4

5

6

7

I

9

IO

I I

L2

l3

l 4

l 5

l 5

L7

I8

l 9

20

2L

22

23

24

25

svs tems,  and  min imum s t reamf lows  fo r r o tec t  i on

ex i s t i nq  wa te r  r i qh t s  and  aqua t i c  l iEe ;

( i i i )  t he  e f f ec t s  on  t he  quan t i t v  and  qua l i t v  o f  wa te r

fo r  ex i s t i ng  uses  i n  t he  sou rce  e ! -egpP lu -

(  i v )  t he  ava i l ab i l i t v  and  f eas ib i l i t v  o f  us i nq

low-qua l i t v  wa te r  f o r  t he  pu rpose  f o r  wh i ch  app l i ca t i on  has

been  made ;

( v )  t he  e f f ec t s  on  p r i va te  p rope r t v  r i qh t s  bv  anv

c rea t i on  o f  o r  con t r i bu t i on  t o  sa l i ne  seep ;  and

chap te r  20 .

(4 )  The  depa r tmen t  mav  no t  app rove  a  chanqe  i n  pu rpose

use  o r  D lace  o f  use  f o r  a  d i ve rs i on  t ha t  r esu l t s  i n  4 ' 000

more  ac re - f ee t  o f  wa te r  a  yeq !  and  5 .5  o r  mo re  cub i

i i )  t he  bene f i t s  t o  t he  app l i can t  and  t he  s ta te ;

(  v i  )  t he  p robab le  s i qn i f i can t  adve rse  env i r onmen ta l

impac t s  o f  t he  p roposed  use  o f  wa te r  as  de te rm ined  bv  t he

rsuan t  t o  T i t l e  
' / 5 ,  chap te r  l ,  o r  T i t l e  75 '

second  o f  wa te r  be i@

a)  t he  aPP I i can t  P roves  bY  c l ea r ano  conv lnc ] -n

the  c r i t e r i a  i nev idence  and  t he  qepa r tmen t  f i nds  t h i l

t he  l eq i s l a t , u re  a f f i rms  t he  dec i s i on  o f  t he  depa r tmen t  a f t e r

a  pub l i c  hea r i nq .

of  Montana nql - - Ien

subsec t ions  (2 )  q@

b )  t he  dePa

(5 )  ( a )  The

VIT-  64
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impo r tance  o f  conse rv i nq  i t s  pub l i c  ' , , r a te r s  and  t he .necess i t v

regu i remen ts .  A l t houqh  t he  s ta te  o f  Mon tana  a l so  recoqn i zes

tha t  ,  unde r  app rop r  i a t e  cond i  t  i ons  ,  Ehe  ou t -o f - s t a te

t r anspo r ta t i on  and  use  o f  i t s  pub l i c  wa te r s  g :L  no t  i t

con f l i c t  w i t h  t he  pub l i c  we l f a re  o f  i t s  c i t i zens  o r  t he

conse rva t i on  o f  i t s  wa te r s ,  t he  f o l l ow ing  c r i t e r i a  mus t  be

me t  be fo re  ou t -o f - s t a te  use  may  occu r :

( b )  The  depa r t r nen t  and ,  i f  app l i cab le '  t he  l eq i s l a tu re

mav  no t  app rove  a  change  ! n  app rop r i a t i on  r i qh t  f o r  t he

w i t hd rawa l  and  t r anspo r ta t i on  o f  app rop r i a ted  wa te r  f o r  use

ou ts i de  t he  - s ta te  un less  t he  app rop r i aEo r  p roves  bv  c .Lea r

dnd  conv inc i nq  ev idence  and ,  i f  app l i cab le '  t he  l eg i s l a tu re

app roves  a f t e r  a  pub l i c  hea r i ng  t ha t :

(  i  )  depend inq  on  t he  vo lume  o f  wa te r  d i ve r t ed  o r

consumed ,  t he  app l i cab le  c r i t e r i a  and  p rocedu rgs  o f

subsec t i on  (2 )  o r  ( 3 )  a re  me t ;

( i i )  t he  p roposed  ou t -o f - s t a te  use  o f  wa te r  i s  no t

cgn t ra r l  t o  wa te r  conse rva t i on  i n  Mon tana ;  and

( i i i )  t he  p roposed  ou t -o f - s t a te  use  o f  wa te r  i s  no t

o the rw i se  de t r imen ta l  t o  Ehe  pub l i c_we l f a re  o f  Ehe  c i t i zens

o f  Mon tana .

( c )  I n  de te rm in inq  whe the r  t he  app rop r i a to r  has  p roved

bv  c l ea r  and  conv inc i nq  ev idence  t ha !  Lhe  requ i remen ts  o f

subsec t i ons  (5 )  ( b )  ( i i )  and  (S )  ( b )  ( i i i )  w i l l  be  me t ,  t he

to  ma in ta i n  ad te  wa te r  supp l i es  f o r  t he  s ta te ' s  wa te r
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depa r tmen t  qnd ,  i f  app t i cab le ,  t he  l eq i s l a tu re  sha l I

cons ide r  t he  f o l l ow ing  f ac to r s :

(  i  )  whe the r  t he re  a re  p resen t  o r  p ro i ec ted  wa te r

sho r taqes  w i t h i n  t he  s ta te  o f  Mon tana ;

( i i )  whe the r  t he  wa te r  t ha t  i s  t he  sub jec i  o f  t he

I

2

3

A
T

5

6

7

I

9

t0

11

L2

l3

1 A
I Y

15

16

1 ?

18

l9

20

2L

22

23

24

25

propose4  _  change in  app rop r  i a t i on  m iqh t  f eas ib l y  be

F ranspo r ted  t o  a r l ev i a te  wa te r  sho r t aqes  w i t h i n  t he  s ta te  o f

Mon tana ;

( i i i )  t he  supp l v  and  sou rces  o f  wa te r  ava i l ab le  t o  t he

app l i can t  i n  t he  s ta te  whe re  t he  app l i can t  i n t ends  t o  use

the  wa te r ;  and

- t_ r {  t he  demands  p laced  on  the  app l i can t ' s  supp ly t n

t he  s ta te  whe re  t he  app l i can t  i n t ends  t o  use  t he  wa te r .

( d )  When  app l y i nq  f o r  a  change  i n  app rgp r i a t i on  r i qh t

t o  w i t hd raw  and  t r anspo r t  wa te r  f o r  use  ou t s i de  t he  s ta te ,

t he  app l i can t  sha l l  subm i t  t o  and  comp lv  w i t h  t he  l aws  o f

t he  s ta te  o f  Mon tana  qove rn ing  t he  app rop r i a t i on  and  use  o f

wa te r .

( 6 )  Fo r  anv  app l i ca t i on  f o r  a  change  i n  app roo r i a t i on

r i gh t  i nvo l v i nq  4 ,000  o r  mo re  ac re -Eee t  o f  wa te r  a  vea r  and

5 .5  o r  mo re  cub i c  f ee t  pe r  second  o f  wa te r ,  t he  depa r tmen t

sha l l  q i ve  no t i ce  o f  t he  p roposed  change  i n  acco rdance  w i t h

B5 -2 -307  and  sha l l  ho ld  a  hea r  i nq  i n  acco rdance  w i [ h

85 -2 -309  p r i o r  t o  i t s  app rova l  o r  den i

chanqe .  The  depa r tmen t  sha l l  p rov rde  no t i ce  and  may  h
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such a cha e m l ht  adverse ly  a fEec t t he r i qh t s  o f othe  r

persons .

7 l  The  dePa r tmen t  o r  t he  I i s l aLu re ,  i f  aPP I i cab le ,

r es t r i c t i ons r  _and  _ l im i t a t i ons  as  i t  cons ide rs  necessa rv  t o

p ro tec t  t he  r i oh t s  o f  o the r  pe rsons  and  sa t i s f v  t he  c r i t e r i a

o f  t h i s  sec t i on ,  i nc l ud inq  I im i t a t i ons  on  t he  t i r ne  f o r

conp le t i on  o f  t he  chanqe .

I f  a  chanqe  i s  no t I e ted  as  a roved  bv  the

depar tment  o r  leq is la tu re  o r  i f  the  te rms ,  cond i t i ons '

res t r i c t ions ,  and l im i ta t ions  o f  th lchanqe apgrova l  a re  no t

compl ied  w i th ,  the  depar tment  mav ,  a f te r  no t i ce  and

r evoked .  I f  t he  app rop r i a to r  f a i l s  ! q  snow  su f f i c i en t

revoKe

app rova l .

t 7 ) (9 )  The  o r i g i na l  o f  a  change  app rova l  i s sued  by  t he

depar t rnen t  mus t  be  sen t  t . o  t he  app l i can t ,  and  a  dup l i ca te

mus t  be  kep t  i n  t he  o f f i ce  o f  t he  depa rEmen t  i n  He lena .

f 8 ) ( r 0 )  A  pe rson  ho ld i ng  an  i s sued  pe rm i t  o r  change

approva l  t ha t  has  no t  been  pe r fec ted  may  change  the  p lace  o f

d i ve rs i on ,  p l ace  o f  use ,  pu rpose  o f  uSs r  o r  p l ace  oE  s to rage

by  f i l i ng  an  app l i ca t i on  f o r  change  pu rsuan t  t o  t h j ' s

rove  a  change  sub iec t  to  such  te rms,  cond ig

gPpo r tun i t v  f o r  hea r i nq ,  r equ i re  t he  app rop r i a to r  t o  show

cause  whv  the  chanqe  app rova l  shou ld  no t  be  mod i f i ed -o r

cause ,  t he  depar tmen t  maY -mod i f t h e  c h a n q e
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Secc  ron  .

( I r )  A  chanqe  i n  app rop r i a t i on  r i qh t  con t ra r v  t o  t he

p rov i s i ons  o f  t h i s  sec t i on  i s  i nva l i d .  No  o f f i ce r ,  agen t ,

agencv ,  o r  emp lovee  o f  t he  s ta te  mav  know ing l v  pe rm i t ,  a i d ,

o r  ass i sL  i n  anv  manne r  such  unau tho r i zed  change  i n

app rop r i a t i on  r i gh t .  No  pe rson  o r  co rpo ra t i on  mav ,  d i r ec t l v

o r  i nd i r ec t l v ,  pe rsona l l v  o r  t h rouqh  an  aqen t ,  o f f i ce r ,  o r

emp lovee ,  a t t emp t  t o  change  an  app rop r i a t i on  r i qh t  excep t  i n

acco rdance  w i t h  t h i s  sec t i on . "

Sec t i on  8 .  Sec t i on  75 -20 -104 ,  MCA,  i s  amended  t o  r ead :

" ' 75 -20 -104 .  De f i n i t i ons .  I n  t h i s  chaF te r ,  un less  t he

con tex t  r equ i res  o the rw i se ,  t he  f o l l ow ing  de f j . c i t i ons  app l y :

( 1 )  "Add i t i on  t he re to "  means  t he  i ns ta l l a t i on  o f  new

mach ine ry  and  equ ipmen t  wh i ch  wou ld  s i gn i f i can t l y  change  t he

cond i t i ons  unde r  wh i ch  t he  f ac i l i t y  i s  ope ra ted .

(2 )  "App I i ca t i on "  means  an  app l i ca t i on  Eo r  a

ce r t i f i ca te  subm i t t ed  i n  acco rdance  w i t h  t h i s  chap te r  and

the  ru l es  adop ted  he reunde r .

(  3  )  "Assoc ia ted  f ac i l i t . i e s "  i nc l udes  bu t  i s  no t

l im i t ed  t o  t r anspo r ta t i on  l i nks  o f  any  k i nd ,  aqueduc t s '

d i ve rs i on  dams ,  t r ansm iss ion  subs ta t i ons ,  s t o rage  ponds ,

rese rvo i r s ,  and  any  o the r  dev i ce  o r  equ ipmen t  assoc ia tec l

w i t h  t he  p roduc t i on  o r  de l i ve r y  o f  t he  ene rgy  f o rm  o r

p roduc t  p roduced  by  a  f ac i l i t y ,  excep t  t ha t  t he  t e rm  does

no t  i nc l ude  a  f ac i l i tY .
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(4 )  "Boa rd "  means  t ' he  boa rd  o f  na tu ra l

conse rva t i on  p rov ided  fo r  i n  2 -L5 '3302 .

(5 )  "Boa rd  o f  hea l t h "  means  t he  boa rd  o f  hea l t h  and

env i ronmen ta l  sc iences  p rov ided  fo r  i n  2 -L5 -2L04 '

(  6  )  "Cer t i f i ca te " neans  the  cer t i f i ca te

env i ronmenta l  compat ib i l i t y  and pubt ic  need issued

board  under  th is  chapter  tha t  i s  requ i red  fo r

cons t ruc t ion  o r  opera t ion  o f  a  fac i l i t y .

(7 )  "Comnence  to  cons t ruc t "  means :

(a )  any  c lear ing  o f  tandr  €xcEVEEiOn,  cons t ruc t ion ,  o r

other act ion that would af  fect  the -environmenL of  the s iEe

or route of  a faci l i ty  but does not me-an changes needed for

temporary  use  o f  s i tes  o r  rou tes  fo r  nonu t i l i t y  pu rposes  o r

uses  in  secur ing  geo log ica l  da ta ,  i nc lud ing  necessary

bor ings  to  ascer ta in  founda t ion  cond i t i ons t

(b )  the  f rac tu r ing  o f  underg round  fo rna t ions  by  any

means  i f  such  ac t i v i t y  i s  re labed  to  the  poss ib le  fu tu re

deve lopment  o f  a  gas i f i ca t ion  fac i l i t y  o r  a  fac i l i t y

emp loy ing  geo therma l  resources  bu t  does  no t  inc lude  the

ga ther ing  o f  geo log ica t  da ta  by  bor ing  o f  tes t  ho les  o r

o the  r underg round  exp lo ra t ion , inves  t  i ga t  i on , o r

exper  imenta t  ion  ;

(c )  the  commencement  o f  eminent  domain  proceed ings

under  T i t l e  70 ,  chap te r  30 ,  fo r  l and  o r  r igh ts -o f -way  upon

or  over  wh ich  a  fac i l i t y  may  be  cons t ruc ted ;
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(d )  t he  re l oca t i on  o r  upg rad ing  o f  an  ex i s t i ng

Eac i l i t y  de f i ned  by  (b )  o r  ( c )  o f  subsec t i on  (10 ) ,  i nc l ud ing

upg rad ing  t o  a  des ign  capac iEy  cove red  by  subsec t i on

(  10  )  (  b )  ,  excep t  t ha t  t he  te rm does  no !  i nc lude  no rma l

ma in tenance  o r  r epa i r  o f  an  ex i sL ing  f ac i l i t y .

(  8  )  "Depar tmen t ' r  means  the  depar tmen t  o f  na tu ra l

r esou rces  and  conse rvaL ion  p rov ided  f o r  i n  t i t l e  2 ,  chap te r

15 '  pa r t  33 .

(9 )  "Depa r tmen t  o f  hea l t h "  means  t he  depa r tmen t  o f

hea l t h  and  env i r onmen ta l  s c i ences  p rov ided  f o r  i n  T i t I e  2 ,

chap t . e r  l 5  r  pa r t  21 .

(  I 0  )  "Fac i l i t y "  means :

(a )  excep t  f o r  c rude  o i I  and  na tu ra l  gas  re f i ne r i es ,

and  f ac i l i t i e s  and  assoc ia ted  f ac i l i t i e s  des igned  f o r  o r

capab le  o f  p roduc ing ,  ga the r i ng r  p roc€ss ing ,  t r ansm i t t i ng ,

t r anspo r t i ng r  o t  d i s t r i bu t i ng  c rude  o i I  o r  na tu ra l  gas r  dnd

those  f ac i l i t i e s  sub jec t  t o  The  Mon tana  S t r i p  and

Unde rg round  M ine  Rec lama t i on  Ac t ,  each  p l an t '  un i t '  o r  o the r

f ac i l i t y  and  assoc j . a ted  f ac i l i t i e s  des igned  f o r  o r  capab le

a F .

( i )  gene ra t i ng  50  megawa t t s  o f  e l ec t r i c i t y  o r  mo re  o r

any  add i t i on  t he re to  (excep t  po l l u t i on  con t ro l  f ac ! l i t i e s

app roved  by  t he  depa r tmen t  o f  hea l t h  and  env i r onmen ta l

sc i ences  added  t o  an  ex i s t i ng  p l an t )  hav ing  an  es t ima ted

cos t  i n  excess  o f  S f0  m i l l i on ;
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( i i )  p roduc ing  25  m i l l i on  cub i c  f ee t  o r  mo re  o f  gas

de r i ved  f r om coa l  pe r  day  o r  any  add i t i on  t he re to  hav ing  an

es t ima ted  cos t  i n  excess  o f  S10  m i l L i on ;

( i i i )  p roduc ing  25 ,000  ba r re l s  oE  I i qu id  hyd roca rbon

p roduc t s  pe r  day  o r  mo re  o r  any  add i t i on  t he re to  hav ing  an

es t ima ted  cos l  i n  excess  o f  S10  m i l l i on ;

( i v )  en r i ch i ng  u ran ium m ine ra l s  o r  any  add i t i on  t he re to

hav ing  an  es t ima ted  cos t  i n  excess  o f  $ I0  m i l l i on ;  o r

( v )  u t i l i z i ng  o r  conve r t i ng  500 ,000  t ons  o f  coa l  pe r

yea r  o r  mo re  o r  any  add i t i on  t he re to  hav ing  an  es t ima ted

cosE  i n  excess  o f  S fO  m i l l i on ;

(b )  each  e l ec t r i c  t r ansm iss ion  l i ne  and  assoc ia ted

fac i l i t i e s  o f  a  des ign  capac i t y  o f  mo re  t han  69  k i l ovo l t s ,

excep t  Eha t  t he  t e rm  does  no t  i nc l ude  an  e l ec t r i c

t r ansm iss ion  t i ne  and  assoc ia ted  f ac i l i t i e s  o f  a  des ign

capac i t y  o f  230  k i l ovo l t s  o r  l ess  and  l 0  m i l es  o r  l ess  i n

Ieng th ;

( c )  each  p i pe l i ne  and  assoc ia ted  f ac i l i t i e s  des igned

fo r  o r  capab le  o f  t r anspo r t i ng  gas  (excep t  f o r  na tu ra l  9as ) ,

wa te r ,  o r  I i qu i d  hyd roca rbon  p roduc t s  f r om o r  t o  a  f ac i l i t y

l oca ted  w i t h i n  o r  w i t hou t  t h i s  s t a te  o f  t he  s i ze  i nd i ca ted

in  subsec t i on  ( I 0 ) (a )  o f  t h i s  sec t i on ;

(d )  each  p i pe l i ne  q rea te r  t han  l 7  i nches  i n  d i a rne te r

and  30  m i l es  i n  l enq th ,  and  assoc ia ted  f ac i l i t i e s ;

f d ) (e )  any  use  o f  geo the rma l  r esou rces ,  i nc l ud ing  t he
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use  o f  unde rg round  space  i n  ex i s t ence  o r  t o  be  c rea ted ,  f o r

t he  c rea t i on ,  use ,  o r  conve rs i on  o f  ene rgy ,  des igned  €o r  o r

capab re  o f  p roduc ing  geo the rmar r y  de r i ved  power  equ i va ren t

t o  25  m i l l i on  B tu  pe r  hou r  o r  mo re  o r  any  add i t i on  t he re to

hav ing  an  es t ima ted  cos t  i n  excess  o f  5250 r000 ;

f e ) ( f )  any  unde rg round  i n  s i t u  gas i f i ca t i on  o f  coa l .

(  f f )  "Pe rson "  means  any  i nd i v i dua l ,  g roup  ,  t  i rm ,

par tnersh ip , co rpo ra t i on , coopera t  i ve , assoc ia t  i on ,

gove rnmen t  subd i v i s i on r  gov€ rnmen t  agency ,  l oca l  gove rnmen t ,

o r  o the r  o rgan j . za t i on  o r  en t i t y .

(  f 2 )  "T ransm iss ion  subs ta t i on ' ,  means  any  s t r uc tu re ,

dev i ce ,  o r  equ ipmen t  assembtage f  co rnmon ly  LocaEed  and

des igned  f o r  vo l t age  regu la t i on  1  c i r cu i t s  p ro tec t i on ,  o r

sw i t ch ing  necessa ry  f o r  t he  cons t ruc t i on  o r  ope ra t i on  o f  a

p roposed  t r ansm iss ion  I i ne .

( I 3 )  "U t i l i t y "  means  any  pe rson  engaged  i n  any  aspec t

o f  t he  p roduc t i on ,  s t o rage ,  sa le ,  de l i ve r y  r  e t  f u rn i sh ing  o f

hea t ,  e l ec t r i c i t y ,  9ds ,  hyd roca rbc ln  p roduc t s  t  oE  ene rgy  i - n

any . f o r rn  f o r  u l b ima te  pub l i c  use . "

Sec t i on  9 .  Sec t i on  75 -20 -2L6 ,  MCA,  i s  amended  t o  r ead :

"75 -20 -2L6 .  S tudy ,  eva lua t i on ,  and  repo r t  on  p roposed

fac i l i t y  ass i s t ance  by  o the r  agenc ies .  ( f )  A f t e r  r ece ip t

o€  an  app l l ca t i on ,  t he  depa r t .menE  and  depa r  tmen t  o f  hea l t h

sha l l  w i t h i n  90  days  no t i f y  t he  app l i can t  i n  w r i t i ng  t ha t :

( a )  t he  app l i ca t i on  i s  i n  comp l i ance  and  i s  accep ted
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as  comp le te ;  o r

(b )  t he  app l i ca t i on  i s  no t  i n  comp l i ance  and  l i s t  t he

de f i c i enc ies  t he re in ;  and  upon  co r rec t i on  o f  t hese

de f i c i enc ies  and  resubm iss ion  by  t he  app l i can t  '  t he

depa r tmen t  and  depa r tmen t  o f  hea l t h  sha l l  w i t h i n  30  days

no t i f y  t he  app l i can t  i n  w r i t i ng  t ha t  t he  app l i ca t i on  i s  i n

comp l iance  and  i s  accep ted  as  comp le te .

(2 )  Upon  rece ip t  o f  an  app l i ca t i on  comp ly i ng  w i t h

75 -20 -2LL  t h rough  75 -20 -2L5 ,  and  t h i s  sec t i on '  t he

depa r tmen t  sha l l  commence  an  i n tens i ve  s tudy  and  eva lua t i on

oE  the  p roposed  f ac i l i t y  and  i t s  e f f ec t s ,  cons ide r i ng  a l l

app l i cab le  c r i t e r i a  I i s t ed  i n  75 ' 20 -301  and  75 -20 -503  and

the  depa r tmen t  o f  hea l t h  sha l l  commence  a  s tudy  t o  enab le  i t

o r  t he  boa rd  o f  hea l t h  t o  i s sue  a  dec i s i on ,  op in i on ,  o rde r ,

ce r t i f i ca t i on t  o t  pe rm i t  as  p rov ided  i n  subsec t i on  (3 ) .  The

depa r tmen t  and  depa r tmen t ,  o f  hea l t h  sha l l  use ,  t o  Ehe  ex ten t

t hey  cons ide r  app l i cab le ,  va l i d  and  use fu l  ex i s t i ng  s tud ies

and  repo r t s  subm i t t ed  by  t he  app l i can t  o r  comp i l ed  by  a

s ta te  o r  f ede ra l  agency .

(  3  )  The  depa r tmen t  o f  hea l t h  sha l l  w i t h i n  I  yea r

f o l l ow ing  t he  da te  oE  accep tance  o f  an  app l i ca t i on  and  t he

boa rd  o€  hea l t h  o r  depa r tmen t  o f  hea l t h ,  i f  app l i cab le ,

w i t h i n  an  add i t i ona l  5  mon ths  i s sue  any  dec i s i on ,  oP in i on ,

o rde r  r  c€ r t i f i ca t i on ,  o r  pe rm i t  r equ i red  unde r  t he  l aws

admin i s te red  by  Ehe  depa r tmen t  o f  hea l t h  o r  l he  boa rd  o f
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hea l t h  and  t h i s  chap te r .  The  depa r tmen t  o f  hea r th  and  t he

boa rd  o f  hea l t h  sha l l  de te rm ine  comp l i ance  w i t n  a r1

s tanda rds ,  pe rm i t  r equ i remen ts ,  and  imp lemen ta t i on  p l ans

unde r  t he i r  j u r i sd i c t i on  f o r  t he  p r ima ry  and  reasonab le

a l t e rna te  l oca t i ons  i n  t he i r  dec i s i on ,  op in i o i ,  o (de r ,

ce r t i f i ca t i on ,  o r  pe rm i t .  The  dec i s i on ,  op in i on ,  o rde r ,

ce r t i f i ca t i on ,  o r  pe rm i t ,  w i t h  o r  w i t hou t  cond i t i ons ,  i s

conc rus i ve  on  a l l  ma t t e r s  t ha t  t he  depa r tmen t  o f  hea l t h  and

boa rd  o f  hea l t h  adm in i s te r ,  and  any  o f  t he  c r i t e r i a

spec i f i ed  i n  subsec t i ons  (2 )  t h rough  (7 )  o f  75 -20 -503  Eha t

a re  a  pa r t  o f  t he  de te rm ina t i ons  made  unde r  t he  l aws

admin i s te red  by  t he  depa r tmen t  o f  hea l t h  and  t he  boa rd  o f

hea l  t h . A l t hough  t he dec i s i on , op rn lon , o rde r ,

ce r t i f i ca t i on ,  o r  pe rm i t  i s sued  unde r  t h i s  subsec t i on  i s

conc lus i ve ,  t he  boa rd  re ta i ns  au tho r i t y  t o  make  t he

de te rm ina t i on  requ i red  unde r  75 -20 -30 f (2 )  ( c ) .  The  dec i s i on ,

op in i on ,  o rde r ,  ce r t i f i ca t i on  t  o t  pe rm i t  o f  t he  depa r tmen t

o f  hea l t h  o r  t he  boa rd  o f  hea l t h  sa t i s f i es  t he  rev i ew

requ i remen ts  by  t hose  agenc ies  and  sha l l  be  accep tab le  i n

I i eu  o f  an  env i r onmen ta l  impac t  s t a temen t  unde r  t he  Mon tana

Env i ronmen ta l  Po l i c y  Ac t .  A  copy  o f  t he  dec i s i on ,  oP in i on ,

o rde r ,  ce r t i f i ca t i on ,  o r  pe rm i t  sha l l  be  se rved  upon  t he

depa r tmen t  and  t he  boa rd  and  sha l l  be  u t i l i zed  as  pa rL  o f

t he i r  f i na l  s i t e  se lec t i on  p rocess .  P r i o r  t o  t he  i s suance  o f

a  p re l im ina ry  dec i s i on  by  t he  depa r tmen t  o f  hea l t h  and
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pu rsuan t  Eo  ru l es  adop ted  by  t he  boa rd  o f  hea l l h '  t he

depa r tmen t  oE  hea l t h  sha r r  p rov ide  an  oppo r tun i t y  f o r  pub l i c

rev iew  and  comment .

(  4  )  W i th in  22  mon ths  fo l l ow ing  accep tance  o f  an

app l i caE ion  f o r  a  f ac i l i t y  as  de f i ned  i n  ( a )  and  t d ) (e )  o f

75 -20 -104 ( I0 )  and  f o r  a  f ac i l i t y  as  de f i ned  i n  ( b )  and - te i

t h rough  (d )  o f  75 -20 - ro4 ( I 0 )  wh i ch  i s  mo re  t han  30  m i l es  i n

l eng th  and  w i t h i n  I  yea r  f o r  a  f ac i l i t y  as  de f i ned  i n  ( b )

and - fe )  t , h rough  (d )  o f  75 -20 -104 (  I 0 )  wh i ch  i s  30  rn i l es  o r

I ess  i n  l eng th ,  t he  depa r tmen t  sha l l  make  a  repo r t  t o  t he

boa rd  wh i ch  sha l l  con ta i n  t he  depa r tmen t ' s  s t ud ies ,

eva lua t i ons  '  r ecommenda t i ons ,  o the r  pe r t i nen t  documen ts

resu l t i ng  f r om i t s  s t udy  and  eva lua t i on ,  and  an

env i r onmen ta l  impac t  s t a temen t  o r  ana l ys i s  p repa red  pu rsuan t

t o  t he  Mon tana  Env i r onmen ta l  Po l i c y  Ac t ,  i f  any '  I f  t he

app l i ca t i on  i s  f o r  a  comb inag ion  o f  t $ ro  o r  mo re  f ac i l i t i e s ,

t he  depa r tmen t  sha l l  make  i t s  r epo rL  t o  t he  boa rd  w i t h i n  t he

g rea te r  o f  t he  l eng ths  o f  t ime  P rov ided  f o r  i n  t h i s

subsec t i on  f  o r  e i t , he r  o f  t he  f  ac i l i t i e s  '

( 5 )Thedepa r tmen tso fh i ghways ; conune rce ; f i sh ,

w i l d l i f e ,  and  pa rks ;  S ta te  l ands i  r evenue ;  and  pub l i c

se rv i ce  regu la t i on  sha l l  r epo r t  t o  t he  depa r tmen t '

i n f o rmaE ion  re l a t i ng  t o  t he  impac t  o f  t he  p roposed  s i t e  on

each  depa r tmen t ' s  a rea  o f  expe r t l se .  The  repo r t  may  i nc l ude

op in i ons  as  t o  t he  adv i sab i l i t y  o f  g ran t i ng ,  deny ing ,  o r
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mod i f y i ng  t he  ce r t i f i ca te .  The  depa r tmen t  sha l l  a l l ocaLe

funds  ob ta i ned  f r om f i . l i ng  f r es  c ,o  t he  depa r tmen ts  mak ing

repo r t s  t o  r e imbu rse  t hem fo r  t he  cos t s  o f  comp i l i ng

in fo rma t i on  and  i s su ing  t he  requ i red  repo r t . "

Sec t i on  10 .  Sec t i on  75 -20 -218 ,  MCA, is  amended to

read :

"75 -20 -218 .  Hea r i ng  da te  l oca t i on  depa r tmenE  Eo

ac t  as  s ta f f  - -  hea r i ngs  t o  be  he ld  j o i n t l y .  ( 1 )  Upon

rece ip t  o f  t he  depa r tmen t ' s  r epo r t  subm i t t ed  unde r

75 -20 -2L6 ,  t he  boa rd  sha l l  se t  a  da te  f o r  a  hea r i ng  t o  beg in

no t  mo re  t han  L20  days  a f t e r  t he  rece ip t .  Exeep t - - f e r - - t hose

hear  i ngs - -  i nvo l v ing -app l i ea t i ons  -  sub rn i t t ed -  f  o r - f  ae i l * t i es -as

de€ ined -  i n - -  f b ) -  - and - -  f e ) - - o f - - ?5 -  2e -  l g4 t l  0 ) ; - - ee r t i f i ea t i on

Cer t i f i ca t i on  hea r i ngs  sha l l  be  conduc ted  by  t he  boa rd  i n

the  coun ty  sea t  o f  Lew is  and  C la r k  Coun ty  o r  t he  coun ty  i n

wh i ch  t he  f ac i l i t y  o r  Ehe  g rea te r  po r t i on  t he reo f  i s  t o  be

Ioca ted .

(2 )  Excep t  as  p rov ided  i n  75 -20 -22L12 ) ,  t he  depa r tmen t

sha l l  ac t  as  t he  s ta f f  f o r  t he  boa rd  t h roughou t  t he

dec i s i onmak ing  p rocess  and  t he  boa rd  may  reques t  t he

depa r tmen t  t o  . p resen t  t es t imony  o r  c ross -exam ine  w i t nesses

as  t he  boa rd  cons ide rs  necessa ry  and  app roPr i a te .

( 3 )  A t  t he  reques t  o f  l he  app l i can t ,  t he  depa r tmen t  o f

hea l t . h  and  t he  boa rd  o f  hea l t h  sha l l  ho ld  any  requ i red

pe rm i t  hea r i ngs  requ i red  unde r  I aws  adm in i s te red  by  t hose
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agenc ies i ncon junc t i onw i t h : i r eboa rdce r t i f i ca t i on

hea r i ng .  r n  such  a  con junc t i ve  hea r i ng  t he  t ime  pe r i ods

es tab l i shed  f o r  r ev i ew ing  an  apP l i ca t i on  and  f o r  i s su ing  a  I

dec i s i on  on  ce r t i f i ca t i on  o f  a  p roposed  f ac i l i t y  unde r  t h i s  '

chap te r  supe rsede  t he  t ime  pe r i ods  spec i f i ed  i n  o the r  l aws

admin i s te red  by  t he  depa r tmen t  o f  hea l t h  and  t he  boa rd  o f

hea l  t h  .  "

Sec t i on  I 1 .  Sec t i on  75 -20 -303 ,  McA '  i s  amended  t o

read :

"75 -20 -303 .  Op in i on  i s sued  w i t h  dec i s i on  con ten t s '

( r ) I n rende r i ngadec i s i ononanapp l i ca t i on fo ra

ce r t i f i ca te ,  t he  boa rd  sha I I  i s sue  an  op in i on  s taL ing  iEs

reasons  f o r  t he  ac t i on  t aken .

(2 ) I fEheboa rdhas found tha tany reg iona lo r l oca l

I aw  o r  r egu la t i on  wh i ch  wou ld  be  o the rw i se  app l i cab le  i s

un reasonab l y  r es t r i c t i ve  pu rsuan t  t o  75 -20 -30 r (2 ) ( r ) '  i t

sha l l  s t a te  i n  i t s  op in i on  t he  reasons  t he re fo r .

( 3 )Anyce r t i f i ca te i ssuedby theboa rdsha l l i n c l ude

the  f o l l ow ing :

(a )anenv i r onmen ta leva lua t i onS ta temen t re ]a ted to

the  f ac i l i t y  be ing  ce r t i f i ed .  The  s ta temen t  sha l l  i n c l ude

bu t  no t  be  I im i t ed  t o  ana l ys i s  o f  t he  f o l l ow ing  i n fo rma t i on :

( i ) t heenv i r onmen t ' a l impac to f t hep roposed fac i l i t y ;

( i i )  any  adve rse  env i r onmen ta l  e f f ec t s  wh i ch  canno t  be

avo ided  by  i s suance  o f  t he  ce r t i f i ca te ;

vrT-77
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( i i i )  p rob lems  and  ob jec t i ons  ra i sed  by

and  s ta te  agenc ies  and  i n te res ted  g roups ;

o the r  f ede ra i

( i v )  a l t e rna t i ves  t o  t he  p roposed  f ac i l i t y ;

( v )  a  p ran  f o r  mon i t o r i ng  env i r onmen ta l  e f f ec t s  o f  t he

p roposed  f ac i t i t y ;  and

(v i )  a  t ime  l im i t  as  p rov ided  i n  subsec t i on  (4 ) ,  du r i ng

wh i ch  cons t ruc t i on  o f  Lhe  f ac i l i t y  mus t  be  comp le ted ;

(b )  a  s ta temen t  s i gned  by  t he  app l i can t  show ing

ag reemen t  t o  comp ly  w i t h  t he  requ i remen ts  o f  t h i s  chap te r

and  t he  cond i t i ons  o f  t he  ce r t i f i ca te .

( 4 )  The  boa rd  sha1 l  i s sue  as  pa r t  o f  t he  ce r t i f i ca te

the  f o l l ow ing  t ime  l im i t s  du r i ng  wh i ch  cons t ruc t i on  o f  a

fac i l i t y  mus t  be  comp le ted :

(a )  Fo r  a  f ac i l i t y  as  de f i ned  i n  ( b ) ,  o r  ( c ) ,  o r  ( d )

o f  75 -20 -L04 ( f0 )  t ha t  i s  mo re  t han  30  m i l es  i n  l eng th ,  t he

t ime  l im i t  i s  10  yea rs .

( b )  Fo r  a  f ac i l i t y  as  de f i ned  i n  ( b ) ;  o r  ( c ) ,  o r  ( d )

o f  75 -20 -104 ( f0 )  t ha t  i s  30  m i l es  o r  l ess  i n  l eng th ,  t he

t ime  l im i t  i s  5  yea rs .

( c )  The  t ime  l im i t  sha l l  be  ex tended  f o r  pe r i ods  o f  2

yea rs  each  upon  a  show ing  by  t he  app l i can t  t o  t he  boa rd  t ha t

a  good  f a i t n  e f f o r t  i s  be ing  unde r taken  t o  comp le te

consL ruc t i on .  Unde r  t h i s  subsec t i on ,  a  good  f a i t h  e f f o r t  t o

comp le te  cons t ruc t i on  i nc l udes  t he  p rocess  o f  acqu i r i ng  any

necessa ry  s ta te  o r  f ede ra l  pe rm i t  o r  ce r t i f i ca te  f o r  t he
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fac i l i t y  and  the  p rocess  o f

permi t  o r  ce r t i f i ca te .

jud ic ia l  rev iew of  any  such

(  5  )  The prov is ions  o f  subsec t ion  (  4  )  app ly  to  any

Eac i l i t . y  Eor  wh ich  a  ce r t i f i ca te  has  noE been  i ssued  o r  fo r

wh ich  cons t ruc t ion  is  yeL  to  be  comnenced. "

Sec t ion  L2 .  Sec t ion  75-20-304,  MCA,  i s  amended to

read :

"75-20-304 .  ! , ta i ve r  o f  p rov is ions  o f  ce rE i f i ca t ion

proceed ings .  ( I )  The board  may wa ive  compl iance w i th  any  o f

the  p rov is ions  o f  75 -20-2L6  th rough  75-20-222 ,  75-20 '501 '

and th is  par t  i f  the  app l ican t  rnakes  a  c lear  and conv inc ing

showing to  the  board  a t  a  pub l i c  hear ing  tha t  an  immediaLe,

u rgen t  need  fo r  a  fac i l i t y  ex is ts  and  tha t  the  app l i canb  d id

no t  have  knowledge  tha t  the  need  fo r  the  fac i l i t y  ex is ted

su f f i c ien t l y  in  advance  to  fu l l y  comp ly  w i t ,h  the  p rov is ions

o f  75-20-2L6  th rough  75-20-222 ,  75-20-50L ,  and  th is  par t .

(2 )  The  board  may  wa ive  compl iance  w i th  any  g f  the

prov is ions  o f  th i s  chapEer  upon  rece ip t  o f  no t i ce  by  a

uE i l i t y  o r  pe rson  sub jec t  to  th i s  chapcer  tha t  a  fac i l i t y  o r

assoc ia ted  fac i l i t y  has  been darnaged or  des t royed as  a

resu1E o f  f i re ,  f l ood t  o t  o ther  na tu ra l  d i sas te r  o r  as  the

resu l t  o f  i nsur rec t ion ,  q ra r ,  o r  o [her  c i v i l  d i so rder  and

Ehere  ex is ts  an  i runed ia te  need  fo r  cons t ruc t ion  o f  a  ne$ ,

fac i l i t y  o r  assoc ia ted  fac i l i t , y  o r  the  re loca t ion  o f  a

p rev ious ly  ex is t ing  fac i t iEy  o r  assoc ia ted  fac i l i t y  i n  o rder
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to  p romo te  t he  pub l i c  we l f a re .

(  3  )  The  bga rd  sha I I  wa i ve  comp l i ance  w i t h  t he

requ i remen ts  o f  subsec t i ons  (2 ) ( c ) ,  ( 3 ) (b ) ,  and  (3 ) ( c )  o f

75 -20 -301  and  75 -20 -50 r  (  5  )  and  t he  requ i remen ts  o f

subsec r i ons  ( r ) ( a ) ( i v )  and  ( v )  o f  75 -20 -21 r ,  75 -20 -216 (3 ) ,

and  75 '20 -303 (3 )  ( a )  ( i v )  r e ra t i ng  t o  cons ide ra t i on  o f

a l t e rna t . i ve  s i t es  i f  t he  app l i can t  makes  a  c l ea r  and

conv inc i ng  show ing  t o  Lhe  boa rd  a t  a  pub l i c  hea r i ng  t ha t :

( a )  a  p roposed  f ac i l i t y  w i l l  be  cons t ruc ted  i n  a

coun ty  whe re  a  s i ng re  emp loye r  w i t h i n  t he  coun ty  has

pe rmanen t r y  cu r t a i l ed  o r  ceased  ope ra t i ons  caus ing  a  l oss  o f

250  o r  mo re  pe rmanen t  j obs  w i t h i n  2  yea rs  a t  t he  emp loye r ' s

ope ra t i ons  w i t h i n  t he  p reced i ; r g  I 0 - yea r  pe r i od ;

(b )  [ he  coun ty  and  rnun i c i pa l  gove rn ing  bod ies  i n  whose

ju r i sd i c t i on  t he  f ac i l i t y  i s  p roposed  t o  be  roca ted  suppo r t

by  reso lu t i on  such  a  wa i ve r ;

( c )  t he  p roposed  f ac i l i t y  w i l l  be  cons t ruc ted  w i t h i n  a

l 5 -m i re  r ad ius  o f  t he  ope ra t i ons  t ha t  have  ceased  o r  been

cu r ta i l ed ;  and

(d )  t ' he  p roposed  f ac i l i t y  w i l l  have  a  bene f i c i a l

e f f ec t  on  t he  economy  o f  t he  coun ty  i n  wh i ch  t he  f ac i l i t y  i s

p roposed  t o  be  l oca ted .

(4 )  The  wa i ve r  p rov ided  f o r  i n  subsec t i on  (3 )  app l i es

on l y  t o  pe rmanen t  j ob  l osses  by  a  s i ng le  emp loye r .  The

wa i ve r  p rov ided  f o r  i n  subsec t i on  (  3  )  does  no t  app l y  t o  j obs
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oE a  tempora ry  o r  seasona l  na tu re ,  i nc lud ing  bu t '  no t  l im i ted

to  cons t ruc t i on  j obs r  o t  j ob  l osses  du r i ng  l abo r  d i spu tes '

( 5 )Thewa i ve rp rov idedEor i nsubsec t i on (3 )doesno t

app l y tocons ide ra t i ono fa l t e rna t i veso rm in imumadve rse

env i r onmen ta l  impac t  f o r  a  f ac i l i t y  de f i ned  i n  subsec t i ons

( I 0 )  ( b ) ,  ( c ) ,  ( d ) ,  ( e ) ,  o r  t e )  ( f  )  o f  75 -20 -104 '  f o r  an

assoc ia ted  f ac i l i t y  de f i ned  i n  subsec t i on  (3 )  o f  75 -20 -L04 ,

o r  f o r  any  po rE ion  o f  o r  p rocess  i n  a  f ac i l i t y  de f i ned  i n

subsec t i on  (  I o  )  ( a )  o f  75 -20 -104  t o  t he  ex ten t  t ha t  t he

p rocess  o r  po r t i on  o f  t he  f ac i l i t y  i s  no t  sub jec t  t o  a

pe r rn i t  i ssued  by  the  depar t rnen t  o f  hea l th  o r  boa rd  o f

hea l t h .

( 5 )  The  app l i can t  sha l l  pay  a l l  expenses  requ i red  Eo

process  and  conduc t  a  hea r ing  on  a  wa ive r  reques t  under

subsec t i on  (  3 ) .  Howeve r ,  any  paymenLs  made  unde r  t h i s

subsec t i on  sha l t  be  c red i t ed  t owa rd  t he  f ee  pa id  unde r

75 -2O-2L5  t o  t he  ex tenE  the  da ta  o r  ev i dence  p resen ted  a t

t he  hea r i ng  o r  t he  dec i s i on  oE  t he  boa rd  unde r  subsec t i on

(3 )  can  be  used  i n  mak ing  a  ce r t i f i ca t i on  dec i s i on  unde r

th i s  chap te r .

l 7 ' )  The  boa rd  may  g ran t  on l y  one  wa ive r  under

subsec t i ons  (3 )  and  (4 )  f o r  each  pe rmanen t  l oss  oE  j obs  as

de f i ned  i n  subsec t i on  (3 ) (a ) . "

sec t ion  13 .  sec t ion  75-20-L202 ,  MCA,  i s  amended to

read :
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( f )  (a )  "Nuc lear  fac i l i t y "  means  each  p lan t ,  un i t l  o r

o ther  fac i l i t y  des igned  fo r  o r  capab le  o f :

( i )  gene ra t i ng  50  megawa t t s  o f  e l ec t r i c i t y  o r  mo re  by

means  o f  nuc lea r  f i s s i on ;

(  i i  )  conve r t i ng r  €Dr i ch ing , f ab r i ca t i r g ,  o r

rep rocess ing  u ran ium minera ls  o r  nuc lear  fue ls ;  o r

( i i i )  s to r ing  o r  d ispos ing  o f  rad ioac t i ve  $ rasEes  o r

mate r i .a l s  f rom a  nuc lear  fac i l i t v .

(  b )  "Nuc lea r f ac i l i t y "  does  no t  i nc l ude  any

sma l l - sca1e  f ac i l i t y  used  so le l y  f o r  educa t i ona l ,  r esea rch ,

o r  med i ca l  pu rposes  no t  connec ted  w i t h  t he  conmerc ia l

gene ra t i on  o f  ene rgy .

(2 )  "Fac i1 i t y " ,  as  de f i ned  i n  75 -20 -104 t7 )  (  10  )  ,  i s

f u r t he r  de f i ned  t o  i nc l ude  any  nuc lea r  f ac i l i t y  as  de f i ned

in  subsec t i on  (1 ) (a )  o f  t h i s  sec t i on . "

NEW SECTION.  Sec t i on  I 4 .  ! , i a t e r  l eas ing  p rog ram. (r)

The re  i s  a  $ ra te r  l eas ing  p rog ram adm in i s te red  by  t he

depa r tmen t  on  beha l f  o f  t he  s ta te  o f  Mon t , ana .

(2 \  The  depa r tmen t  may  acqu l re  r i gh t s  t . o  waLe r  needed

fo r  l eas ing  unde r  t h i s  p rog ram th rough  app rop r i a t i on  o f

wa te r  i n  i t s  own  name  o r  by  ag reemen t  w iLh  o r  pu rchase  f r om

ano the r  ho lde r  o f  wa te r  r i gh t s .
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(3 )  Wa te r  f o r  l eas ing  unde r  t he  wa te r  l eas ing  p rog ram

mus t  be  ob ta i ned  f r om the  f o l l ow ing  sou rces :

(a )  any  ex i s t i ng  o r  f u tu re  rese rvo i r  i n  a  bas in

conce rn ing  wh i ch  a  t empora ry  p re l im ina ry  dec ree ,  a

p re l im ina ry  dec ree  unde r  85 -2 -23L ,  o r  a  f i na l  dec ree  unde r

85 -2 -234  has  been  en te red ;

(b )  Fo r t  Peck  Rese rvo i r ,  i f  an  ag reemen t  be tween  t he

depar t ,men t  and  the  fede ra l  gove rnmen t  conc€ rn ing  the

acgu i s i t i on  o f  wa te r  and  t he  sha r i ng  o f  r evenues  w i t h  t he

s ta te  i s  i n  e f f ec t ;

( c )  T i be r ,  Canyon  Fe r r y ,  Hung ry  Ho rse t  e t  Ye l l ow ta i l

Rese rvo i r s  i f  and  f o r  so  l ong  as  t he re  i s  an  ag reemen t

be tween  t , he  depar tmen t  and  the  fede ra l  gove rnmen t  conce rn ing

the  acqu i s i t i on  oE  waLe r  and  sha r i ng  o f  r evenues  w i t h  t he

s ta te  f r om one  o r  mo re  o f  t hese  rese rvo i r s ;  and

(d )  any  o the r  ex i s t i ng  o r  f u tu re  f ede ra l  r ese rvo i r :

( i )  l o ca ted  i n  a  bas in  conce rn ing  wh i ch  a  t empora ry

p re l im ina ry  dec ree ,  a  p re l im ina ry  dec ree  unde r  85 -2 -23L ,  o r

a  f i na l  dec ree  unde r  85 -2 -234  has  been  en te red ;  and

(  i i  )  f o r  wh i ch  and  f o r  so  l ong  as  t he re  i s  an  ag reemen t

be tween  the  depar tmenE and  the  fede ra l  gove rnmen t  conce rn ing

the  acqu i s i t i on  o f  wa te r  and  t he  sha r i ng  o f  r evenues  w i t h

the  s ta te .

( 4 )  l , l a t e r  may  be  l eased  f o r  any  bene f i c i a l  use .  The

amoun t  o f  wa te r  t ha t  can  be  l eased  unde r  t h i s  p rog ram fo r
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a r l  bene f i c i a l  uses  sha l r  no t  exceed  50 ,000  ac re - f ee t .

( 5 )  The  t e rm  o f  any  l ease  may  no t  exceed  50  yea rs .  A

te rm  may  be  ex tended  up  t o  ano the r  50  yea rs  i f  t he

depa r tmen t  aga in  de te rm ines  t he  des i r ab i l i t y  o f  r eas ing  by

app l y i ng  t he  cons ide ra t i ons  se t  f o r t h  i n  subsec t i on  ( z ) .  r n

mak ing  such  a  rede te rm ina t i on ,  t he  depa r tmen t  may  requ i re

the  compre t i on  o f  an  env i r onmen ta l  impac t  s t a temen t  i n

acco rdance  w i t h  subsec t i on  (6 ) .

( 6 )  The  depa r tmen t  sha r l  r equ i re  t he  comp le t i on  o f  an

env i r onmen ta l  impac t  s t a temen t  unde r  t he  p rov i s i ons  o f  T i t l e

75 ,  chap te r  r ,  f o r  l ease  app l i ca t i ons  t ha t  wou ld  resu l t  i n

[ he  consump t i on  o f  41000  ac re - f ee t  a  yea r  o r  mo re  and  5 .5

cub i c  f ee t  pe r  second  o r  mo re  o f  wa te r  and  f o r  any  o the r

app l i ca t i on  f o r  wh i ch  an  env i r onmen ta r  impac t  s t a temen t  i s

requ i  r ed  by  l aw . The  depa r tmen t  sha1 l  r equ i re  t he

comp le t i on  o f  an  env i r onmen ta l  impac t  s t a temen t  wheneve r  t he

cumuraL i ve  e f f ec t  o f  mo re  t han  one  app l i ca t i on  f o r  a  l ease

wou ld  cons t i t u t e  a  p robab le  s i gn i f i can t  env i r onmen ta r

impac t .

( 7 )  Upon  app l i ca t i on  by  any  pe rson  t o  I ease  wa te r ,  t he

depa r tmen t  sha l l  nake  an  i n i t i a l  de te rm ina t i on  o f  whe the r  i t

i s  des i r ab le  f o r  t he  depa r t r nen t  t o  l ease  wa te r  t o  t he

app l i can t .  Such  a  de te rm ina t i on  o f  des i r ab i l i t y  sha l l  be

made  so le l y  on  t he  f o l l ow ing  cons ide ra t i ons :

(a )  t he  con ten t  o f  t he  env i r onmen taJ -  impac t  s t a temen t ,
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i f  r equ i r ed ;

(b )  whe the r  t he re  i s  su f f i c i en t  wa te r  ava i l ab le  unde r

the  wa te r  l eas ing  p rog ram;  and

(c )  whe the r  t he  c r i t e r i a ,  excep t  as  Eo  l eg i s l a t i ve

app rova l ,  seE  f o r t h  i n  85 -2 -3 l l  have  been  sa t i s f i , ed .

(8 )  The  depa r tmen t  sha l l  f o r  any  ag reemen t  r equ i re

commerc ia r l y  reasonab le  te rms  and  cond i t i ons ,  wh ich  may

inc lude  the  requ i remen t  t ha t  up  to  2s *  o f  t he  wa te r  t o  be

reased  be  rnade  ava i l ab le  to  a  po ten t i a l  use r  f o r  any

bene f i c i a l  use  upon  paymenL  by  such  use r  o f  t he  cos ts  o f

t app ing  i n to  and  remov ing  wa te r  f r om the  app l i can t ' s

p ro j ec t .  The  depa r tmen t  may  d i f f e ren t i a te  i n  p r i c i ng ,

depend ing  on  t he  p roposed  bene f i c i a l  use  o f  t he  wa te r .

( 9 )  The  l ease  o f  wa te r  o r  t he  use  o f  wa te r  unde r  a

rease  does  no t  cons t i t u t e  a  pe rm i t  as  p rov ided  i n  B5 -2 - r02

and  does  no t  es tab l i sh  a  r i gh t  t o  app rop r i a te  wa te r  w i t h i n

the  mean ing  o f  T i t l e  85 ,  chap te r  2 ,  pa r t  3 .

(  I 0  )  Fo r  pu rposes  o f  t he  wa te r  l eas ing  p rog ram

es tab r i shed  i n  t h i s  sec t i on ,  i t  i s  t he  i n ten t  o f  t he

Ieg i s l a tu re  t ha t  t he  s ta te  ac t  as  a  p rop r i e to r .

Sec t i on  15 .  Sec t i on  85 - l - 205 ,  MCA,  i s  amended  t o  r ead :

"85 - l - 205 .  Acqu i s iE ion  o f  wa te r  i n  f ede ra l  r ese rvo i r s .

t * )  The  depa r tmen t  may  acgu i re  wa te r  o r  wa te r  s t o rage  by

pu rchase  op t i on  o r  ag reemen t  w i t h  t he  f ede ra r  gove rnmen t

E rom any  f ede ra r  r ese rvo i r  f o r  t he  pu rpose  o f  sa re ,  r en t  t  oE
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d i s t r i bu t i on  f o r  i ndus t r i a l - and -o the r - -uses .  anv  bene f i c i a l

use .  I n  such  cases ,  t he  depa r tmen t  i s  no t  r equ i red  t o

cons t ruc t  any  d i ve rs i on  o r  app rop r i a t i on  f ac i l i t i e s  o r

wo rks ,  and  i t  may  se l l ,  r en t r  o r  d i s t r i bu te  such  wa te r  a t

such  ra tes  and  unde r  such  t e rms  and  cond i t i o i i s  as  i t

cons ide rs  app rop r  i a te ; -exeep t -as -p rov ided - in -subsee t ion - f? ) .

t ? i - -Un t i  * - -a - - f  i na l -dee ree -has -been- i ssued-pu rsuan t - to

85 '  2 -  231 -eoneern ing - the -wa te rs - i n -a - f  ede ra l - -  rese rvo i r ; - - t he

depar tnen t - -may - -se I l z - -  ren t7 - -o r -d i s t r i bu te -sueh-wa te r -on l y

a f  t e r -a -pe r rn i t -has -been- i ssued- to -an -aE  p l i ean t - f  o r -pu rehaseT

renbT-o r -d i s t r i bu t  i on -o f  -wa te r , - i n -aeeordanee-w i th -pa r t -3 - -o f

t h i s -ehap te r?  "

Sec t i on  16 .  Sec t i on  85 -2 -316 ,  MCA,  i s  amended  t o  r ead :

"85 -2 -3 f6 .  Rese rva t i on  o f  v ra te r s .  ( f )  The  s ta te  o r  any

po l i t i ca l  subd i v i s i on  o r  agency  t he reo f  o r  Lhe  Un i t ed  S ta tes

o r  any  agency  t he reo f  may  app l y  t o  t he  boa rd  t o  r ese rve

wa te rs  f o r  ex i s t i ng  o r  f u tu re  bene f i c i a l  uses  o r  t o  ma in ta i n

a  m in imum f l ow ,  1eve I ,  o r  qua l i t y  o f  wa te r  t h roughou t  t he

yea r  o r  a t  such  pe r i ods  o r  f o r  such  l eng th  o f  t ime  as  t he

boa rd  des igna tes .

(2 )  Wa te r  may  be  rese rve ! on l v  f o r  ex i s t i n a t r Euture

b e n e f i c i a l  uses  i n  t he  f o l l ow in r  l v e r  o a s l n s :

a  )  t he  C la r k  Fo rk  R i ve r and  i t s  t r i bu ta r i es  t o  i t s

con f l uence  w i t h  Lake  Pend  Ore i l l e  i q - I< l gho ;

(b) the Kootenai  Bi-Vef - : lg
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con f l uence  w i th  Koo tenay  r ,ake  rn  B r i t i sh  co lqmb i i l

c  )  the  S t .  Mary  R ive r  and  i t s  t r i bu ta r ies
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conf luence with the Oldman River iq-4-I- !er tq i

ies  conEluence w i t ,h  Lake Sakakawea in  Nor th  Q4!o ' !e ;

( e )  t he  M issou r i  R i ve r  and  i t s  t r i bu ta r i es  t o  i t s

con f  l uence  w i t h  t , he  Ye l l ows tone  R i ve r  i n  No r th  Dako ta ;  and

( f )  t he  Ye l l ows tone  R i ve r  t o  i t s  con f l uence  w i t h  t he

M issou r i  R i ve r  i n  No r th  Dako ta .

t 2 ) (3 )  Upon  rece i v i ng  an  app l i ca t i on ,  t he  depa r tmen t

sha I I  p roceed  i n  acco rdance  w i t h  85 -2 -3A7  t h rough  85 -2 -109 .

A f t e r  t he  hea r i ng  p rov ided  i n  85 -2 -309 ,  t he  boa rd  sha l l

dec ide  wheEhe r  t o  r ese rve  t he  wa te r  f o r  t he  apP l i can t .  The

depa r tmen t , ' s  cos t s  o f  g i v i ng  no t i ce ,  ho ld i ng  t he  hea r i ng ,

conduc t i ng  i nves t , i ga t i ons ,  and  mak ing  reco rds  i ncu r red  i n

ac t i ng  uPon  Lhe  app l i ca t i on  t o  r ese rve  wa te r ,  excep t  t he

cos t  o f  sa l a r i es  o f  Ehe  depa r tmen t ' s  pe rsonne l ,  sha l l  be

pa id  by  t he  app l i can t .  I n  add iE ion ,  a  r easonab le  p roPo r t i on

o f  t he  depa r tmen t ' s  cos t  o f  p repa r i ng  an  env i r onmen ta l

impac t  s t a temen t  sha l l  be  pa id  by  t he  app l i can t  un less

wa ived  by  the  depar tmen t  upon  a  show ing  o f  good  cause  by  the

app l  i can t  .

t 3 i ( a )  ( a )  The  boa rd  may  no t  adop t  an  o rde r  r ese rv i ng

wa te r  un less  t he  app l i can t  es tab l i shes  t o  t he  sa t i s f ac t i on

o f  t he  boa rd :

d )  t .he  L i t t Ie  M issour  i  R ive r  and  i t s  t r  i bu ta r  ies
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ta ) ( i )  t he  pu rpose  o f  t he  rese rva t i on ;

f b ) ( i i )  t he  need  f o r  t he  rese rva t i on ;

t e t ( i i i )  t he  amoun t  o f  wa te r  necessa ry  f o r  t he  pu rpose

o f  t he  rese rva t i on ;

f d ) ( i v )  t ha t  t he  rese rva t i . on  i s  i n  t he  pub r i c ' i n t e res t .

b  )  f n  de te rm in in the b l i c  in te res t  under

subsec t i on  (  4 )  ( a )  (  i v )  ,  t he  boa rd  ma no t  adop t  an  o rde r

rese rv i ng  w4 !e r  f o r  w i t hd rawa l  and  t r ans r t  f o r  use  ou t s i de

the  s ta te  un less  t he  app l  i can t roves

c o n v i n c i n g  e v i d e n c e  t h a t  :

c lea r and

roposed  ou t -o f - s t a te  use  o f wa te r

con t ra r y  t o  wa te r  qqnse rva t i on  i n  Mon tana ;  and
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(  i i  )  t he  p rooosed  ou t -o f - s t a te  use  o f wa te r i s  no t

g the rw i se  de t r imen ta l  t o  t he  pub l i c  we l f a re o f  t he

o f  Mon tana .

c r  t ,  L  zens

In  de te rm in inq  whe the r  t he  a I i can t has  o roved  b

c lea r  and  conv inc i nq  ev idence  t ha t t he  r u i r emen ts  o f

subsec t i ons  (4 ) (b ) ( i )  and  (4 ) (b ) ( i i  )  a re me t ,  t he  boa rd

sha l l  cons ide r  t he  f o l l ow inq  f ac to r s :

(  i  )  whe the r  t he re  a re resenc ro iec ted (rra t. g f

sho r tages  w i t h i n  t he  s ta te  o f  Mon tana ;

( i i )  whe the r  t he  wa te r  t ha t  i s  Lhe  sub iec t  o f  t he

app l i ca t i on  cou ld  f eas ib l v  be  t r anspo r ted  t o  a l l ev i a te  wa te r

sho r taqes  w i t h i n  t he  s ta te  o f  Mon tana ;

( i i i )  t he  supo l v  and  sou rces  o f  wa te r  ava i l ab le  t o  t he
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app l i can t  i n  t he  s ta te  whe re  t he  app l i can t  i n t ends  t o  use

t , he  wa te r ;  and

( i v )  the  dernands  p laced  on  the  app l i can t ' s  supp lv  in

the  s ta te  where  the  app l i can t  in tends  to  use  t .he  wa te r .

(  d  )  9 {hen app ly inq  f  o r  a  reserva t  ion  to  w i  thdraw and

Eranspor t  wa te r  f  o r  use  ou ts  ide  th_e  s ta te ,  the  .  app l i can t

sha l l  submi t  to  and  complv  w i th  the  laws  o f  the  s ta te  o f

Montana  govern inq  the  appropr ia t ion ,  l ea_se ,  use ,  and

reserva t ion  o f  wa te r .

t { } (  5  )  I f  t he  pu rpose  o f  t he  rese rva t i on  requ i res

cons t ruc t i on  o f  a  s to rage  o r  d i ve rs i on  f ac i I i Ly ,  t he

app l i can t  sha l l  es tab l i sh  t o  t he  sa t i s f ac t i on  o f  t he  boa rd

thaE  the re  w i l l  be  p rog ress  t owa rd  comp le t i on  o f  t he

fac i l i t y  and  accomp l i shmen t  o f  t he  pu rpose  w i t h  r easonab le

d i l i gence  i n  acco rdance  e r i t h  an  es tab l i shed  p l an .

t 5 ) (6 )  The  boa rd  sha l l  I im i t  any  rese rva t i ons  a f l e r

May  9 ,  L979 ,  f o r  ma in tenance  o f  m in imum f l ow ,  l eve t r ,  o r

qua l i t y  o f  wa te r  t haE  i t  awa rds  a t  any  po in t  on  a  s t r eam o r

r i ve r  t o  a  max imum o f  50?  o f  t he  ave rage  annua l  f l ow  o f

reco rd  on  gauged  s t reams .  ungauged  s t reams  can  be  a l l oca ted

a t  t he  d i sc re t i on  o f  t he  boa rd .

t 5 ) (  7  )  A fEe r  t he  adop t i on  oE  an  o rde r  r ese rv i ng

r . r a te r s ,  t he  depa rEmen t  may  re j ec t  an  app l i ca t i on  and  re fuse

a  pe rm i  t  f  o r  t he  app rop r  i a  t  i on  o f  rese rved  e ra  te rs  o r  f i a f  r

w i t h  t he  app rova l  o f  t he  boa rd ,  i s sue  t he  pe rm iE  sub jec t  t o
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I

'l

2

3

A
9

5

6

7

8

9

l0

11

L2

l3

1 A

t5

l6

L7

I8

19

20

2L

22

23

24

z )

LC 0660 /0L

such  t e rms  and  cond i t i ons  i t  cons ide rs  necessa ry  f o r  t he

p ro tec t i on  o f  t he  ob jec t i ves  o f  t he  rese rva t i on .

f 7 ) (8 )  Any  pe rson  des i r i ng  t o  use  wa te r  r ese rved  t o  a

conse rva t i on  d i s t r i c t  f o r  ag r i cu l t u ra l  pu rposes  sha l l  make

app l i ca t i on  f o r  such  use  w i t h  t he  d i s t r i c t ,  and  t he  d i s t r i c t

upon  app rova r  o f  t he  app r i caL ion  mus t  i n fo rm the  depar tmen t

o f  t he  app roved  use .  The  depa r tmen t  sha r r  ma in ta i n  r eco rds

o f  a l l  uses  o f  wa te r  r ese rved  t o  conse rva t i on  d i s t r i c t s  and

be  respons ib re ,  when  reques ted  by  t he  d i s t r i c t s ,  f o r

rende r i ng  t echn i ca l  and  adm in i s t r a t i ve  ass i s tance  w i t h i n  t he

depa r tmen t ' s  s t a f f i ng  and  budge t i ng  l im i t a t i ons  i n  t he

p repa ra t i on  and  p rocess ing  o f  such  app l i ca t i ons  f o r  t he

conse rva t i on  d i s t r i c t s .  The  depa r tmen t  sha r l ,  w i t h i n  i t s

s ta f f i ng  and  budge t i ng  l im iLa t i ons ,  comp le te  any  f eas ib i l i t y

s tudy  reques ted  by  t he  d i s t r i c t s  w i t h i n  Lz  mon ths  o f  t he

t ime  t he  reques t  was  made .  The  boa rd  sha l l  ex tend  t he  t ime

a l rowed  t o  deve lop  a  p l an  i den t i f y i ng  p ro j ec t s  f o r  u t i l i z i ng

a  d i s t r i c t ' s  r ese rva t i on  so  l ong  as  t he  conse rvaE ion

d i s t r i c t  makes  a  good  f a i t h  e f f o r t ,  w i t h i n  i t s  s t a f f i ng  and

budge t  I im i t a t i ons ,  t o  deve lop  a  p l an .

t 8 ) (  9  )  A  rese rva t i on  unde r  t h i s  sec t i on  sha l l  da te

f rom the  da te  t he  o rde r  r ese rv i ng  t he  wa te r  i s  adop ted  by

the  boa rd  and  sha l l  no t  adve rse l y  a f f ec t  any  r i gh t s  i n

ex i s tence  a t  t ha t  t ime .

f 9 ) (L0 )  The  boa rd  sha l l ,  pe r i od i ca l l y  bu t  a t  l eas t  once

a
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eve ry  t 0  yea rs ,  r ev i e$ t  ex i s t i ng  rese rva t i ons  t o  ensu re  t ha t

t , he  ob jec t i ves  o f  t he  rese rva t i on  a re  be ing  me t .  Whe re  t he

ob jec t i ves  o f  t he  rese rva t i on  a re  no t  be ing  meE ,  t he  boa rd

may  ex tend ,  r evoke r  o r  mod i f y  t he  rese rva t i on .

t+0 i  (  f  I  )  The  boa rd  may  mod i f  y  an  ex i s t , i ng  o r  f  u t , u re

o rde r  o r i g ina l l y  adop ted  to  rese rve  wa te r  f o r  t he  pu rpose  o f

ma in ta i n i ng  m in imum f l ow ,  l eve l  t  o t  qua l i t y  o f  waEer r  so  as

to  rea l l oca t ,e  such  rese rvaE  ion  o r  po r  t  i on  the reo f  t o  an

app l i can t  who  i s  a  qua l i f i ed  rese rvan t  unde r  t h i s  sec t i on .

Rea l l oca t i on  o f  rese rved  wa te r  may  be  made  by  the  boa rd

fo l l ow ing  no t i ce  and  hea r ing  where in  the  boa rd  f i nds  tha t

a l l  o r  pa r t  oE  t he  rese rva t i on  i s  no t  r equ i red  f o r  i t s

pu rpose  and  tha t  t he  need  fo r  t he  rea l l oca t i on  has  been

shown by  the  app l i can t ,  t o  ou twe igh  Ehe  need  shown  by  the

o r i g i na l  r ese rvan t .  Rea l l oca t i on  o f  r ese rved  wa te r  sha l l  no t

adve rse l y  a fEec t  l he  p r i o r iEy  da te  o f  t he  rese rva t i on ,  and

the  rese rva t i on  sha l l  r e ta i n  i t s  p r i o r i t y  da te  desp i t e

rea l l oca t i on  t o  a  d i f f e ren t  en t i t y  f o r  a  d i f f e ren t  use .  The

boa rd  may  no t  r ea l l oca te  wa te r  r ese rved  unde r  t , h i s  sec t i on

on  any  s t r eam o r  r i ve r  mo re  f r equen t l y  t han  once  eve ry  5

yea rs .

t+ f ' ( 12 )  No th i ng  i n  Eh i s  sec t i on  ves t s  t he  boa rd  w i t h

Ehe  au tho r i t y  t o  a l t e r  a  wa t . e r  r  i gh t  t haE  i s  no t  a

rese rva t i on .

(  l 3 )  The  depa r tmen t  sha I l  unde r take  a  p roq ram to
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I

D

educq_ te  the  pub l  i  c  ,  o the  r s ta te  agenc ies ,  and l i t i ca l

subd i v i s i ons  o f  t he  s ta te as  t o  t he  bene f i t s  o f  t he

rese rvac ron  p rocess  and  t he rocedu  r  es to  be  fo l l owed  to

secu re  t he  rese rva t i on  o f wa te r . The  depa r tmen t  sha I I

! r y l de  t echn i ca l  ass i s t ance to  o the r sqC !e  agenc ies  and

l i t i ca l  subd i v i s i ons  i n I v in fo r  reserva t ions  under

t h i s  sec t i on .

sec t ion  i s  no t sub iec t
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I  sec t i on  l 4  ]  .  "

NEW SECTION.  Sec t i on  L7 . Rese rva t i ons  w i t h i n  M issou r i

R i ve r  bas in .  ( r )  The  s ta te  o r  any  agency  o r  po r i t i ca r

subd i v i s i on  t he reo f  o r  t he  un i t ed  s [a tes  o r  any  agency

the reo f  t ha t  des i . r es  t o  app l y  f o r  a  r ese rva t i on  o f  wa te r  i n

t he  l ' l i s sou r i  R i ve r  bas in  sha l l  f i l e  a  c l a im  pu rsuan t  t o

B5 -2 -3 f6  no  l a te r  t han  Ju l y  I ,  Lgg l -  .

( 2 \  The  depa r tmen t  sha l l  p rov i de  t echn i ca r  and

f i nanc ia l  ass i s t ance  t o  o the r  s t a te  agenc ies  and  po l i t i ca l

subd i v i s i ons  i n  app l y i ng  f o r  r ese rva t  i ons  w i  t h i n  t he

M issou r i  R i ve r  bas in .

( 3 )  Be fo re  December  3 I ,  1989 ,  t he  boa rd  sha l l  make  a

f i na l  deLe rm ina t i on  i n  acco rdance  w i t h  Bs -2 -31G on  a l r

app l i ca t i ons  f i r ed  be fo re  Ju l y  I ,  1987 ,  f o r  r ese rva t i ons  o f

wa te r  i n  t he  M issou r i  R i ve r  bas in .

( 4 )  Wa te r  r ese rva t i ons  app roved  by  t he  boa rd  unde r

the  s ta te e race r Ieas in roq ram es tab l i shed under
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th i s  sec t i on  have  a  p r i o r i t y  da te  o f  Ju l y  l ,  1985 '  The  boa rd

sha I l  by  o rde r  es tab l i sh  t he  re l a t i ve  p r i o r i t y  o f

app l i ca t i ons  app roved  unde r  t h i s  sec t i on .  '

Sec t i on  18 .  Sec t i on  85 -2 -LLz ,  MCA '  i s  amended  t o  r ead '  '

" 85 -2 -1 I2 .  Depa r tmen t  du t i es .  The  depa r tmen t  sha l l :

(  f  )  en f  o rce  and  ad rn in i s te r  t h i s  chap te r  and  r t l l es

adop ted  by  t he  boa rd  unde r  85 -2 -113 ,  sub jec t  t o  t he  powers

and  du t , i es  o f  t , he  sup reme  cou r t  unde r  3 -7 -204 ;

(21  p resc r i be  p rocedu res ,  f o rms ,  and  requ i remen ts  f o r

app l i ca t i ons  r  p€ rm iES ,  ce r t i f i ca tes ,  c l a ims  oE  ex i s t i ng

r i gh t s ,  and  p roceed ings  unde r  t h i s  chap te r  and  p resc r i be  t he

in fo rma t i on  t o  be  con ta i ned  i n  any  app l i ca t i on ,  c l a im  o f  
t

ex i sE ing  r i gh t r  oE  o the r  documen t  t o  be  f i l ed  w i t h  t he  1

depa r tmen t  unde r  t h i s  chap te r  no t  i ncons i s ten t  w i t h  t he

requ i remen ts  o f  t h i s  chap te r ;

(  3  )  esEab l i sh  and  keeP  i n ! t s  He lena  o f f i ce  a

cen t ra l i zed  reco rd  sys tem o f  a I l  ex i s t i ng  r i gh t s  and  a

pub l i c  r eco rd  o f  pe rm i t s ,  ce r t i f i ca tes '  c l a ims  o f  ex i s t i ng

r i gh t s ,  app l i ca t i ons ,  and  o the r  documen ts  f i l ed  i n  i t s

o f f i ce  unde r  t h i s  chapEer ;

i nsE i t u t i ons ,  co l l eqes ,  and  un i ve rs i t i es ,  es tab l i sh  and

ma in ta i n  a  cen t ra l i zed  and  e f f i c i en t  wa te r  r esou r_ces  da ta

manaqemen t  svs tem su f f i c i en t  t o  make  ava i l ab le  and  read i l y

access ib l e ,  i n  a  usab le  f o rma t ,  t o  s t a te  aqenc ies  and  o the r

i n  coope ra t i on  w i t h  o the r s taLe  agenc ies ,
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i  n t  e res  t ed rsons ,  i ! f o rma t i on  on  t he  s ta te ' s  wa te r

resou rces , ou t -o f - s t a te  wa te r  r esou rces  t ha t  a f f ec t  t he,

'.
s ta te ,  €Xi s t i n a n d t en t i a l  uses  r  dod  ex i s t i n and

o ten t  i a I demand Al l  o ther  s taLe  agenc ies ,  i ns t i tu t ions

and  co l l e es  and un ive rs i t i es  s l ra1 l  coopera te  
-  

w i th  the
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deoar tment 1n the deve lopnen t  and  ma in !enance  o f  t h i s

S V S  E E M .

f 4 i ( 5 )  coope ra te  w i t h ,  ass i s t ,  adv i se ,  and  coo rd i . naEe

p lans  and  ac t i v i t i e s  w i t h  t he  f ede ra l ,  s t a te r  dod  l oca l

agenc ies  i n  ma t t e r s  r e l a t i ng  t o  t h i s  chap te r ;

f 5 i ( 6 )  upon  regues t  by  any  pe rson ,  coope ra te  w i t h ,

ass i s t ,  and  adv i se  t ha t  pe rson  i n  ma t t e r s  pe r t a i n i ng  t o

measu r i ng  wa te r  o r  f i l i ng  c ra ims  o f  ex i s t i ng  r i gh t s  w i t h  a

d i s t r i - c t  cou r t  unde r  t h i s  chap te r ;

f 6 ) (7 )  adop t  r u l es  necessa ry  t o  r e j ec t ,  mod i f y ,  o r

cond i t i on  pe rm i t  app l i ca t i ons  i n  h i gh l y  app rop r i a ted  bas ins

o r  subbas ins  as  p rov ided  i n  85 -2 -319 . "

Sec t i on  19 .  Sec t i on  B5 - l - 203 ,  MCA,  i s  amended  t o  r ead :

"85 -1 -203 .  s t a te  wa te r  p l an .  ( l )  The  depa r tmen t  sha l l

ga the r  f r om any  sou rce  re r i ab le  i n f o rma t i on  re l a t i ng  t o

Mon tana ' s  wa te r  r esou rces  and  p repa re  t he re f rom a  con t i nu ing

comprehens i ve  i nven to r y  oE  che  waLe r  r esou rces  o f  t he  s ta te .

I n  p repa r i ng  
' t h i s  

i nven to r y ,  t he  depa r tmen I  may  conduc t

s tud ies ;  adop t  s t . ud ies  made  by  o the r  compe ten t  wa te r

resou rce  g roups  '  i n c l ud ing  f ede ra l  '  r eg iona l ,  s t a te  t  o t
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p r i vaEe  agenc ies ;  pe r f o rm  resea rch  o r  emp loy  o the r  compe ten !

agenc ies  t o  pe r f o rm  resea rch  on  a  conL rac t  bas i s ;  and  ho ld

pub l i c  hea r i ngs  i n  a f f ec ted  a reas  a t  wh i ch  a I l  i n t e res ted

pa r t i es  sha l l  be  g i ven  an  oppo rbun i t y  t o  appea r .

(  2  )  The  depa r tmen t  sha l l  f o rmu la te  and ,  w i t h  t he

app rova l  o f  t he  boa rd ,  adop t  and  f r om t ime  t o  L ime  amend ,

ex tend  r  o t  add  t o  a  comprehens i ve ,  coo rd ina ted  mu l t i p l e -use

wa te r  r esou rces  p l an  known  as  t he  " s ta te  wa te r  p l an " .  The

s ta te  wa te r  p l an  may  be  f o rmu la ted  and  adop ted  i n  sec t i ons ,

t hese  sec t j . ons  co r respond ing  w i t h  hyd ro log i c  d i v i s i ons  o f

t he  s ta te .  The  s ta te  wa te r  p l an  sha l l  se t  ou t  a  p rog ress i ve

p rog ram fo r  t he  conse rvaL ion ,  deve lopmen t ,  and  u t i l i za t i on

o f  t he  s t , a te '  s  wa te  r  r  esou rces  and  p ropose  t he  mos t

e fEec t i ve  means  by  wh i ch  t hese  wa te r  r esou rces  may  be

app l i ed  f o r  t he  bene f i t  o f  t he  peop le ,  w i t h  due

cons ide ra t i on  oE  a l t e rna t i ve  uses  and  comb ina t i ons  o f  uses .

Be fo re  adop t i on  o f  t he  s ta te  wa te r  p l an  o r  any  sec t i on

the reo f ,  t he  depa r tmen t  sha l l  ho ld  pub l i c  hea r i ngs  i n  t he

s ta te  o r  i n  an  a rea  o f  t he  s ta te  encompassed  by  a  sec t i on

the reo f  i f  adop t i on  o f  a  sec t i on  i s  p roposed .  No t i ce  o f  t he

hea r i ng  o r  hea r i ngs  sha l l  be  pub l i shed  f o r  2  consecu t i ve

weeks  i n  a  newspape r  o f  gene ra l  coun t y  c i r cu laL ion  i n  each

coun ty  encompassed  by  t he  p roposed  p l an  o r  sec t i on  t he reo f

a t  l eas t  30  days  p r i o r  t o  t he  hea r i ng .

(3 )  The  depa r tmen t  sha l l  subm i t  t o  t he  wa te r  po l i c y

)
r l

I

I
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each  gene ra l

sess ion  o f .  t he  reg i s ra tu re  t he  s ta te  wa te r  p l an  o r  any
sec t i on  t he reo f  o r  amendmen ts ,  add i t i ons  r  o r  r ev i s i ons

the re to  wh i ch  t he  depa r tmen t  has  f o rmura ted  and  adop te rd .

(4 )  The  depa r tmen t  sha l1  p repa re  a  conc inu ing

inven to r y  o f  t he  g roundwa te r  r esou rces  o f  t he  s ta te .  .The

g roundwa te r  i nven to r y  sha l1  be  i nc ruded  i n  t he  comprehens i ve

wa te r  r esou rces  i nven to r y  desc r i bed  i n  subsec t i on  ( r )  above
bu t  sha l l  be  a  sepa ra te  componen t  t he reo f .

(  5  )  The  depa r tmen t  sha r r  pub r i sh  t he  comprehens i ve

inven to r y ,  t he  s ta te  waLe r  p l an ,  t he  g roundwa te r  i nven to r y ,

o r  any  pa r t  o f  each ,  d rd  t he  depa r tmen t  may  assess  and
co l rec t  a  r easonab re  cha rge  f o r  t hese  pub r i ca t i ons .

(6  )  tn  d "n" lo ' i no  und  t " r r i= ino  , l . r *  =aua"  
"u t " ,  

o lu r . ,  
"=

the  wate r  po l i cv  commi t tee  es tabr , i shed  in  I sec t ion  2L)  and
so l i c i - t  t he  adv i ce  o f  t f r g__ le rnm i t t ee  i n  ca r r y i ng  ou t  i t s

Sec t i on  20  .  Sec t  j _on  B5 - l  - 62L ,  t 4CA ,  i s  amended  t o  r ead :

"85 - l - 62 r .  Repo r t  t o  t he  t eg i s l a tu re .  The  depa r tmen t

sha l r  p repa re  a  b i enn ia r  r epo r t  t o  t he  reg i s l a tu re

desc r i b i ng  t he  s ta tus  o f  t he  l r a te r  deve lopmenc  p rog ram.  The

repo r t  mus t  desc r i be  ongo !ng  p ro j ec t s  and  ac t i v i t i e s  and

those  wh i ch  have  been  comp le ted  du r i ng  t he  b i enn ium.  The

repo r t  mus t  i den t i f v  a , ' d  r ank  i n  o rde r  o f  p r i o r i t y  t he

a

comrn i t t ee  es tag l i shed  i n  I sec t i on and  t o

4ut ies  under  th i s  sec t ion .  , '

I I -
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cong ress iona l  au tho r i za t i on  and  f und in

depa r tmen t  w i l l  unde r take  i n  a t t emp t i nq  t o  secu re  such

au tho r i za [ i on  and  f und ing .  The  repo r t  mus I  a l so  desc r i be

p roposed  p ro j ec t s  and  ac t i v i t i e s  f o r  t he  com ing  b i enn ium and

recommenda t ions  fo r  necessa ry  app rop r ia t i ons .  A  copy  o f  t he

repo r t  sha l l  be  subm i t t ed  t o  t he  p res iden t  o f  Lhe  sena te  and

the  speake r  o f  t he  house ,  t o  t he  members  o f  t he  wa te r  po l i c y

commi t t ee  es tab l i shed  i n  I sec t i on  2L l ,  and  t o  such  o the r

members  o f  the  leg is la tu re  as  may  reques t  a  copy . "

NEW SECTION.  Sec t i on  2L .  Wa te r po l i c y  comrn i t t ee .

(1 )  The re  i s  a  pe rmanen t  wa te r  po l i c y  commi l t ee  o f  t he

Ieg i s l a tu re .  The  commi t t ee  cons i s t s  o f  e i gh t  members .  The

sena te  commi t tee  on  commi t tees  and  the  speake r  o f  t he  house

o f  r ep resen ta t i ves  sha l I  each  appo inE  f ou r  members  on  a

b ipa r t i san  bas i s .  The  commi t t ee  sha l l  e l ec t  i t s  cha i rman

and  v i ce -cha i rman .  The  commi t t ee  sha l l  mee t  as  o f t en  as

necessa ry ,  i nc l ud ing  du r i ng  t he  i n te r im  be tween  sess ions ,  t o

pe r fo rm  Ehe  du t i es  spec i f i ed  w i t h i n  t h i s  sec t i on .

(2 )  On  a  con t i nu ing  bas i s ,  t he  comm. i  t t ee  sha l l :

( a )  adv i se  t he  l eg i s l a tu re  on  t he  adequacy  o f  t he

s ta te ' s  wa te r  po l i c y  and  o f  impo r tan t  s t a te r  rEg iona I ,

naE iona l ,  and  i n te rna t i ona l  deve lopmen ts  wh i ch  a f f ec t

Mon tana ' s  wa te r  r esou rces ;

(  b )  ove rsee  t he  po l i c i es  and  ac t i v i t i e s  o f  t he

ro iec t s  f o r  wh i ch  t he  d r tmen t  des i r es  t o  seek

V I I . 9  7
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depa r tmen t  o f  na tu ra l  r esou rces  and  conse rva t i on ,  o the r

s ta te  execu t i ve  agenc ies ,  and  o the r  s t a te  i ns t i t u t i ons r  € l s

t hey  a f f ec t  t he  wa te r  r esou rces  o f  t he  s ta te ;  and

(c )  commun ica te  w i t h  t he  pub l i c  on  ma t te r s  o f  wa te r

po r i cy  as  we l r  as  t he  wa te r  r esou rces  o f  t he  s ta te .

( 3 )  On  a  regu la r  bas i s ,  t he  commi t t ee  sha l l :

( a )  ana lyze  and  comment  on  the  s taEe  wa te r  p lan

requ i red  by  85 -1 -203 ,  when  f i l ed  by  t he  depa r tmen t ;

( b )  ana l yze  and  commen t  on  t he  repo r t  o f  t he  s ta tus  o f

t ' he  s ta te ' s  wa te r  deve lopmen t  p rog ram requ i  r ed  by  g5 - r -62 r ,

when  f i l ed  by  t he  depa r tmen t ;

(  c  )  ana ryze  and  commen t  on  wa te r - r e l a ted  resea rch

unde r taken  by  any  s ta te  agency ,  i ns t i t u t i on ,  co l l ege r  oE

un  i ve  r s  i  t y ;

( d )  ana l yze r  v€ r i f y ,  and  commen t  on  t he  adequacy  o f

and  i n fo r rna t i on  con ta i ned  i n  t he  e ra te r  r esou rces  da ta

managemen t  sys tem ma in ta i ned  by  t he  depa r tmen t  unde r

85 -2 - I t 2 ;  and

(  e  )  repor t

every  b ienn ium.

t o  t he  l eg  i s l a tu re ,  no t I ess  t han  once

(4 )  The  env i r onmen ta l  qua l i t y  counc i l  sha I I  p rov ide

s ta f f  ass i s t ance  t o  t he  commi t t ee .  The  commi t t ee  may

con t rac t  w i t h  expe r t s  and  consu l t an t , s ,  i n  add iE ion  t o

rece i v i ng  ass i s tance  f r om the  env i r onmen ta l  qua l i t y  counc i l ,

i n  ca r r y i ng  ou t  i t s  du t l es  unde r  t h i s  sec t i on .

a
!

+

VI I .9B



I

2

3

4

5

6

7

I

9

IO

11

L2

l3

l 4

I5

16

T7

t8

I9

20

2L

22

23

24

25

LC 0660 /0 r

Sec t ion  22 .  Sec t i on  85 -2 -L22 ,  ! , {CA ,  i s  amended  to  read :

"85 -2 -L22 .  Pena l t i es .  A  pe rson  who  v i o l a tes  o r  r e fuses

o r  neg lec ts  to  comp ly  w i th  85 -2 -3e+z - -85 -2 - {02 f } } r - -and

85 -2 - {e3 f3 }  t he  p rov i s i ons  o f  t h i s  chap te r ,  doy  o rde r  o f  t he

depa r tmen t  t  o t  any  ru l e  o f  t he  boa rd  i s  gu i l t y  o f  a

m isdemeanor .  "

NEW SECTION.  Sec t i on  23 .  ExLens ion of  au thor i t y .  Any

the  depar tment  o f

make ru les  on  the

ex tended to  the

Sec t i on  24 .  Sec t i on  7  ,

anended to read:

Chap te r  706 ,  Laws  o f  1983 ,  i s

"Sec t i on  7 .  Te rm inaE ion  da te .  Th i s - -ae t  Sec t i on  4  o f

I th i s  ac t ]  te rm ina tes  Ju Iy  I ,  1985 .  The  g ther  sec t ions  do

no t  te rm ina te  and  a re  permanent  law.  "

NEW SECTION.  SecE ion  25 .  Repea Ie r .  Sec t i on  85 -2 -104 ,

I
,

ex is t ing  au thor i t y  o f  the  board  and

na tu ra l  resources  and  conserva t ion  to

sub jec t  oE  the  p rov is ions  o f  th i s  ac t  i s

p rov is ions  oE th is  ac t .

MCA,  i s  r epea led .

NEW SECTION.  Sec t i on  26 .  Cod i f i ca t i on

l
t

ta

i  n s  t  r uc t  i on  .

Sec t i ons  L4 ,  L7 ,  and  2L  a re  i n tended  t o  be  cod i f i ed  as  an

in teg ra l  pa r t  o f  T i t , I e  85 ,  chap te r  2 ,  and  t he  p rov i s i ons  o f

T i t l e  85 ,  chap te r  2 ,  app l y  Eo  sec t i ons  L4 ,  17 ,  and  2 I .

NEW SECTION.  Sec t i on  27 .  Seve rab i l i t y .  I f  a  pa r r  o f

t h i s  ac t  i s  i nva l i d ,  a l l  va l i d  pa rEs  t ha t  a re  seve rab le  f r om

the  i nva l i d  pa r t  r ema in  i n  e f f ec t .  r f  a  pa r t  o f  t h i s  ac t  i s
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i n va r i d  i n  one  o r  mo re  o f  i t s  app r i ca t i ons ,  t he  pa r t  r ema ins

in  e f f ec t  i n  a I r  va l i d  app r i ca t i ons  t ha t  a re  seve rab le  f r om

the  i nva l i d  app l i ca t i ons .

NEw sEcT roN .  Sec t i on  2g .  App l i cab i r i t y .  Th i s  ac r

app l i es  t o  a l l  pe rm i t  app r i ca t i ons ,  change  i n  app rop r i a t i on

r i gh t  app l i ca t i ons ,  wa te r  sa les  and  l ease  app l i ca t i ons r  d rd

rese rva t i on  app r i ca t i ons  f i l ed  and  pend ing  w i t h  t he

depa r tmen t  on  Ju l y  L ,  f 985 ,  bu t  upon  wh i ch  a  hea r i ng  unde r

T i t l e  85 ,  chap teE  2 ,  has  no t  yeE  commenced .

NEW SECTION.  Sec t i on  29 .  E f f ec t i ve da te .  Th i s  ac t  i s

e f f ec t i ve  Ju I y  L ,  1985 .

-End-t
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